NNEHYM BEPXOBHOIO CYOA POCCUACKON ®EOEPALIMU

NMOCTAHOBJIEHUE
oT 2 nonsa 2009 r. N 14

O HEKOTOPbIX BOINMPOCAX, BOSHUKLLUX B CYHEUEHOVIV NMPAKTUKE MNMPU
NMPUMEHEHUN XUNTNLWHOIMO KOOEKCA POCCUUACKOU ®EAEPALIUA

Ctatben 25 Bceobuern peknapauuum npaB 4YenoBeka B KU3HEHHbIA YPOBEHb
YyenoBeka, Heob6xoaMMbIN ANs NoA4Aep>KaHNSA 300POBbs U 651arocoCTOSAHNA ero CaMmoro 1
€ro CeMbM, BKNKOYaeTcss Takon obaA3aTenbHblIi  KOMMOHEHT, KaK >KUMULLE.
HeoTbemnemoe npaBO KaXOoOro YenoBeKka Ha XANUWE 3akpensieHo Takke B
MexayHapoaHOM nakTe 06 3KOHOMUYECKUX, CoLMarbHbIX U KYNbTYpPHbIX NpaBax (CTaTbs
11). Mpwn atom, kak cnegyeT u3 nyHkta 1 ctatbuM 12 MexayHapOAHOro nakta o
rpakgaHCKMUX M NONMUTUYECKMX MpaBax, NPaBO Ha XuUNuuie AOSMKHO peanu3oBbIBaTbCS
npu ycnosun ceoboabl BblbOpa 4YerioBeKkOM MecTa xuTenbcTBa. HeobxoaumocTb
YBaXXEHUS Xunuuia YyernoBeka KoHCTaTUpoBaHa 1 B cTaTbe 8 EBponenckon KoHBEHLMU O
3alumMTe nNpae YenoBeka N OCHOBHbLIX CBOOOA.

C y4eTOM NONOXEHUN MexayHapoaHO-NpaBoBbIX akToB B cTaTtbe 40 KoHCTUTyumum
Poccuinckon ®egepaunmn 3akpensieHo NpaBo KaXaoro Ha XuUnuiue.

KOHCTUTYLUMOHHOE NpaBO rpaxgaH Ha Xunuvwe OTHOCUTCA K OCHOBHbIM npaBam
yenioBeka W 3akrnoyaeTca B obecrneyeHun rocyaapcTBOM CTabunbHOro, NOCTOSIHHOIO
NONb30BaHUA KWMbIM MOMELLEHNEM NULAMW, 3aHMMAKLWMMM €ero Ha 3aKOHHbIX
OCHOBaHWAX, B NpeaoCTaBfeHnn Xunuwa u3 rocyaapcTBEHHOro, MyHULMNANbHOrO U
APYrUX XUMULWHBIX (POHOOB ManouMyLIMM U UHbIM YKa3aHHbIM B 3aKOHe rpaxgaHaw,
HY>XXOalLWMMCS B XUNULLLE, B OKa3aHUM COLEWCTBUA rpakgaHam B YNyylleHUM CBOUX
XUIULWHBIX YCITOBWIA, a Takke B rapaHTUPOBAHHOCTU HEMPUKOCHOBEHHOCTU >XUMuLLa,
UCKMIOYEHNSA CrydaeB MPOU3BOSBHOMO JNULIEHUS rpaxaaH >kunuwa (ctaten 25, 40
KoHcTutyummn Poccurickon ®epepauun).

OcHoBHble NpuHUMNBI, (opMbl M MOPSAOK peanu3aunm npaBa rpaxgaH Ha
Xunuwe onpegenensl B XunuwHom kogekce Poccuinckon depepaunun, BBEAEHHOM B
pencteue ¢ 1 mapta 2005 roga.

YuutbiBasd, 4TO B CBSI3M C npumeHeHnem XunuuwHoro kogekca Poccuinckon
degepaumm y CydoB BO3HWKNKM  BOMPOCHl, Tpebywwmne paspeweHus, [lneHym
BepxosHoro Cyaa Poccuiickon ®efepauum B Lenax obecneyeHms eguHcTea cyaebHon
NPaKTUKN N 3aKOHHOCTM NOCTAHOBASIET AaTb CydaM crnefylowme pasbsiCHEHNUS:

Obuwue nonoxxeHusi

1. B cooTBeTCcTBUMM CO cTaTben 46 KoHcTutyumm Poccurckon degepaumm Kaxxgomy
rapaHTupyeTtcsa cynebHaa 3awmta ero npaB u ceBobong. Mcxogs w3 aaHHOW
KOHCTUTYLMOHHOM HOpMbl 4YacTb 1 cTtatbu 11 XunuwHoro kopekca Poccunckon
®epepaumn (ganee - XK PO®) ycraHaenueaeT npuoputeT cyaebHoM 3alunTbl
HapyLEeHHbIX XWIULWHbLIX nNpaB, TO €eCTb MpaB, BbITEKAOWMUX U3 OTHOLUEHUN,
perynupyembIX XXUULLHbIM 3aKoHO4aTeNbCTBOM.

3awmTa XKUnuwHbIX NpaB B agMUHUCTPATUBHOM MoOpsigke nytem obpalleHnsa ¢
3asiBeHneM unu  xanobon B  roCydapCTBEHHbIN  OpraH, oOpraH MeCTHOro
camoynpaBfneHuss WNn K JOSMKHOCTHOMY JSivuy, SBNSAOWEMYCS BbIWECTOAWMM MO
OTHOLUEHMIO K nuuy, HapyLMBLUEMY MpaBo, OCYLLECTBNSAETCS TOMbKO B Chy4vasX,
npegycMOTPeHHbIX XKunuiwHbiM kogekcoMm Poccuiickon ®Pepepauumn mnu  gpyrum
deneparnbHbIM 3akoHOM (4acTb 2 ctatbn 11 XKK P®). MNpu atom cyngam Heobxoammo
yunUTbIBaTb, YTO NPaBO Ha ObpalleHne B cy 3a 3aLUMTON XUMULLHbBIX NpaB COXpaHseTcs
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3a NMUOM 1 B TOM criydae, Koraa 3akoH npegycMatpmBaeT agMUHUCTPATUBHBINA MOPSA0K
3aWmThl XUnuwHbIX NpaB. B cnyyae Hecornacusi ¢ NpUHATLIM B aAMUHUCTPATUBHOM
nopsigke pelwleHneMm 3avMHTepecoBaHHOe NUUO BrnpaBe obxanoBaTb ero B cygebHom
nopsiake.

2. 3awmTa HapyWeHHbIX >XUMULHBIX nNpaB OCyLlecTBNseTcs cyaom obuien
IOpUCOMKLMA B COOTBETCTBUM C MNOABEAOMCTBEHHOCTbIO Aefl, YCTaHOBIIEHHOM
MpaxkgaHcKknum npoueccyanbHbiM kKogekcom Poccuinckon depepaunn (ganee - MK PO).

CornacHo nyHkty 1 yactm 1 crtatem 22 [TIK P® cyabl obwen topucamkumm
paccMaTtpmBaroT U paspellarT Adefnia C yyacTUeM rpagaH, opraHusauui, opraHoB
rocygapCTBEHHOW BNacTu, OpraHoB MECTHOMO camoynpaBfieHns O 3alimnTe HapyLeHHbIX
nUnn ocnapueBaemblx npas, cBO6OA N 3aKOHHbLIX MHTEPECOB, MO ChopaM, BO3HUKAIOLLMM
N3 XXUITULLHBIX MPaBOOTHOLLEHWU.

[ena no XunuwHbiM crnopamM paccMmaTpuBaloTCa B Cygax Ha OCHOBAHUN UCKOBbIX
3asBNeHUn (3asBreHNn) 3auMHTEPECOBaHHbLIX fuL, MO 3adBfIEHUI0 NPOKypopa,
nogaHHOMY Ha OCHOBaHWUWM U B nopsigke, npeaycMoTpeHHbIX ctatben 45 MK PP, nnbo
no 3asiBfIEHMIO NUL, yKasaHHbIX B cTatbe 46 [TIK PO.

3. XKvnuwHele cnopbl (O NpU3HaHUK NpaBa Ha Xunoe rnoMeLleHne, O BbiCeneHnn
N3 XWUMNOro MOMELLEHNS, O MNPEeKpaLLleHMn npaBa MNoOfb30BaHUS XUMbIM MOMELLEHNEM
ObIBLLErO YfieHa CeMbW CODCTBEHHMKA 3TOrO XKUMOro NOMELLEHMS, O COXPaHEHUU npaBa
Nofb30BaHUS XUIbIM MOMELLEHNEM 3a ObIBLUMM YNIEHOM CEMbW CODCTBEHHMKA 3TOro
XWUIOro nomMeLeHns, 06 N3bATUN XUMNOro NOMELLEHNSA Y COBCTBEHHMKA NyTEM BblKyna B
CBSI3M C U3BATUEM 3EMESIbHOro yvacTka Ans rocyAapCTBEHHbIX UM MyHMLMNANbHbIX
HYX, O MpedoCTaBfEeHUN XUMOro NoMeLLeHUst No OroBopy coumnarbHOro Hanmma, o
NPU3HAHUM HEOEUCTBUTENbHBLIM PELUEHUSI O NPEAOCTaBIEHUN XMUMOro MOMELLEHUS NO
AOroBopy couManbHOro HavMa W 3ak/YEHHOr0 Ha €ero OCHOBaHWM [O0roBopa
couunanbHOro Hanma, o NPUHyAUTENBHOM OBMeHe 3aHMMaeMOro XUOro NOMeELLEHUS, O
nNpu3HaHMm obmMeHa XusbiIM1 NOMELLEHNSMN HEAENCTBUTENBHBIM U ApYyrne) ncxoasa u3
nonoxeHnn crtaten 23 un 24 [TIK PO paccmaTtpuBaloTCa MO NEpBOM WMHCTaHUUK
pPanoHHbLIM CYJOM.

MpuHMMass BO BHUMAaHME, 4YTO >XWMNOE TMOMELEHNE 3aKOHOM OTHECEHO K
HeOBWXUMOMY uMyllecTBy (4actb 2 ctaten 15 KK PO, nyHkt 1 ctaten 130
MpaxkgaHckoro kogekca Poccuinckon ®epepaunn, ganee - K PO), MmpoBbIM cyabsM B
cuny nyHkta 7 yactn 1 ctaten 23 [TIK P® noacyaHsl gena o6 onpegeneHuu nopsiaka
Nnonb30BaHUS XUMbIM  MOMELWLEHNEM, Haxogawmmcss B obuwen cobCTBEHHOCTU
HECKOSMbKMUX §NuL, ecnn Mexay HUMW He BO3HMKaeT Crop O MpaBe Ha 3TO Xunoe
nomMeLleHne wWnn ecrnm OAHOBPEMEHHO He 3asBrneHo TpeboBaHuWe, noacygHoe
panoHHOMYy cyay. Ecnu cnop o6 onpegeneHun nopsigka NoNb30BaHUSA TaKUM XUSbIM
nomeLieHnemM (KunbiM JOMOM, KBAapTUPOM) CBA3AH CO CMOPOM O npaBe COOCTBEHHOCTU
Ha Hero (B 4acTHOCTW, O MpU3HaHWW NpaBa Ha AONK B obLien cOBCTBEHHOCTU U ee
Bblaene Angd BrageHust U Nnonb30BaHusl), TO ero NoACyAHOCTb Kak WMMYLLLECTBEHHOrO
crnopa MUMPOBOMY Cyabe UMW panoHHOMY Cydy 3aBUCUT OT LeHbl Ucka (MyHKT 5 yactn 1
ctatbn 23 IMTIK PO).

MupoBbIM CyabsiM Takke NoACYyAHbl Aena rno TakuM UMYLLLECTBEHHbLIM CcriopaM, Kak
B3bICKaHWE C rpaxkgaH M opraHu3auuin 3a40rMKEHHOCTU MO OnsiaTe XUMoro NoMeLLeHus
N KOMMYyHanbHbIX YCNyr, Npu LeHe UCKa, He npeBbllalowen CyMMbl, YCTaHOBIEHHOM
nyHKTOM 5 vyacTtn 1 ctateun 23 [TIK P®.

4. Paspeluas cnopsbl, BO3HUKLLIME U3 XWUIULHBbIX OTHOLLIEHWUIA, cygaM HeobxoauMmo
YyUUTbIBaTb, YTO XUIULLHOE 3aKOHOO4ATenbCTBO HaxXOAUTCS B COBMECTHOM BeLeHUMU
Poccunckon depepaumm n cydbektoB Poccurckon degepaumm (NyHKT "K' vactm 1
ctratbn 72 KoHctutyumm Poccurckon ®epepauun) n BknwoyaeT B ceba XKunuuwHbin
kogekc Poccunckon degepaumm, nNpUHATbIE B COOTBETCTBUM C  HUM  Apyrue
hefeparnbHble 3aKOHbIl, a TakKe U3daHHble B COOTBETCTBMM C HUMU YKasbl Npe3ngeHTa
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Poccuinckon ®epepaumn, noctaHosneHunsa [lpaButenbctBa Poccuinckon depepaumn,
HOpMaTMBHbIE MpaBOBble akTbl heaeparnbHbiX OpPraHoB WCMOSTHUTENBbHOW BRNacTy,
3aKOHbl U MHble HOpPMaTUBHbIE NpaBoBble akTbl Cyb6bekToB Poccuickon depepaumn,
HOpMaTMBHbIE MPaBOBLIE aKTbl OPraHOB MECTHOrO0 caMoynpasneHns (4acTb 2 ctatb 5
KK PO®). lNMpn atoM Hambornbluy HOPUOANYECKYD CUNY CPean akToB XUMULLHOIo
3aKkoHodaTeNnbCTBa B PEryrMpoBaHNN XKUIULLHBIX OTHOWWEHUA unmeeT XXUnuLHbIN
kogekc Poccuinckon ®epepaumun. B cnyyae BbIsIBAEHUA CyAOM HECOOTBETCTBUSA HOPM
MHbIX aKTOB >KUMULLHOIO 3akoHodaTenbCcTBa MONoXeHusm KunuuHoro Koaekca
Poccunckon ®egepaumm OMKHbI NPUMEHATLCA HOPMbI 3Toro Kogekca (4acTtb 8 ctatbu
5 XK P®).

lMpyHUMasi BO BHUMaAHKE, YTO XUIT0€e NoMeLLeHME MOXET BbICTyNaTb OObEKTOM Kak
rpaXKa4aHCKUX, Tak N XUMANLLHBbIX NPaBOOTHOLLIEHWUA, cygaM crnefyet UMeTb B BUAY, YTO
rpaXkgaHckoe 3akoHOOAaTeNbCTBO B OTNIMYME OT KUAULWHONO 3akoHodaTenbCTBa
perynupyeTt OTHOLLEHUS!, CBA3AHHbIE C BflaieHUEM, NOSIb30BAHMEM U PACNOPSHKEHNEM
XUMbIM MOMeLeHMEM Kak 0BBHEKTOM 3KOHOMMYECKOro obopoTta (Hanpumep, cOesiku C
XUNbIMA - NOMELLEHUAMM, BKIlOYas nepefady B KOMMEPYECKUA HaeM  XUMblX
nomeLLeHnn).

5. Yactb 1 ctaten 6 XK P® 3akpennser obwenpaBoBon MpuMHUMN LEACTBUSA
3aKoHoAaTenbCTBa BO BPEMEHWU. aKT >KUMULWHONO 3akoHoAdaTenbCTBa He uMeeT
obpaTHOM cunbl U MNPUMEHSIETCA K XXUMULWIHBIM OTHOLUEHUSIM, BO3HUKLUMM Mocne
BBeAEHNA ero B AenCcTBMe.

Mpn aTOM HeobxoauMO MMeTb B BUAY, YTO 4acTb 2 ctatb 6 XK PO gonyckaet
NPUMEHEHNE aKTa >KUMAWULIHOrO 3aKoHoAAaTeNbCTBa K >KUMUWHBIM  OTHOLLUEHUSAM,
BO3HUKWIMM [O BBeAEeHUA €ero B [enctBuMe, HO TOMbKO B criyyasix, MpsiMo
npesyCMOTPEHHbIX 3TUM akTOM. Tak, ctatben 9 defepanbHOro 3akoHa oT 29 gekabps
2004 r. N 189-03 "O BBegeHun B pgencteume KunuwHoro kogekca Poccunckon
depepaumn” (ganee - BeogHbiM 3akoH) Hopmam pasgena VI XK PO "Ynpasnenue
MHOIOKBapTUPHbIMM OOMaMKn" npugaHa obpaTHasi cuna:. OHW PacnpoOCTPaHATCA Ha
OTHOLUEHMsl, BO3HMKLUIME U3 paHee 3aK/MiYEHHbIX [OOroBOPOB  ynpaBrieHust
MHOIOKBapPTUPHBLIMN JOMaMM.

Tak Kak OTHOLWEHUs, perynupyemMble XWUULWHbIM 3aKOHOA4ATEeNbCTBOM, Kak
npaBuno, HOCAT ANAWMACA XapakTep W, COOTBETCTBEHHO, npaBa W 00s3aHHOCTU
CyOBHEKTOB 3TUX OTHOLUEHUM MOTYyT BO3HMKATb M MOCMe TOro, Kak BO3HWUKNO camo
npaBoOOTHOLLEHWEe, cTaTben 5 BBoOgHOro 3akoHa YCTaHOBMEHO oOLwee npasuso,
COrnacHO KOTOPOMY K XXWUIULHbIM OTHOLLEHWUSIM, BO3HUKLUMM OO BBEAEHUS B AeNCTBME
KunuwHoro kogekca Poccunckon ®epepaunmn, XunuwHblh kogekc Poccuinckon
degepaumm NpUMEHSIETCA B YacTu Tex npaB U 06S3aHHOCTEN, KOTOPble BO3HUKHYT
nocrne BBeAEHWA €ro B AENCTBME, 3a WUCKINIYEHMEM criyvyaeB, npenyCMOTPEHHbIX
BeBogHbIM 3akoHOM. Hanpumep, Hopmbl 4actu 4 ctatbu 31 KK PO o npasax
CODOCTBEHHMKA XXNMOro NOMeLLEHNSA B OTHOLLIEHUM BbIBLLErO YneHa ero ceMbn nognexar
NMPUMEHEHUIO M K TEM >XUMULIHBbIM MPaBOOTHOLLIEHNAM, KOTOPbIE BO3HUKNK A0
BCTYNneHus B cuny gaHHoro Kogekca.

B cBsA3M Cc 3TMM cygQy npu pacCMOTPEHUU KOHKPEeTHOro gena Heobxoammo
onpeaenuTb, Korga BO3HUKIM  CMOPHbIE  KUMWLLHbIE MPABOOTHOLIEHUA  Mexay
cTopoHamn. Ecnu 6yaeT ycTaHOBMEHO, YTO CMOPHbIE XWUMULWHbIE MPAaBOOTHOLLEHUS
HOCAT ANSAWMNACA xapakTep, To YXunuwHeln kogekc Poccurckon depepaumm MoxeT
NPUMEHSATLCA TOMNbKO K TEM NpaBamM N 00A3aHHOCTAM CTOPOH, KOTOPbIE BO3HUKIIM Nocne
BBeAEHNA ero B AencTeme, To ectb nocne 1 mapta 2005 roaa.

6. lNepevyeHb YYaCTHWUKOB >XUIMULLHBLIX OTHOLUEHWW onpefeneH yactamu 2 n 3
ctate 4 XK P®. K HUM oOTHOCATCA rpaxagaHe, topuaudeckne nuuya, Poccuickas
depepaumns, cybbektol Poccuinckon ®epepauuu, MyHuumunanbHble obpasoBaHus, a



Takke WHOCTpPaHHble rpaxgaHe, nvua 6e3 rpaxgaHcTBa WAWM  MHOCTPaHHbIE
ropuagnyeckue nuua.

Mpn aTom cygam cnegyet umeTb B BuAy, 4To Yactbto 3 crtatem 4 XK PO Ha
WHOCTPaHHbIX rpaxgaH, nuuy 6e3 rpaxgaHCTBa, WMHOCTPAaHHbIX HPUOUYECKUX nul,
ABMNSAOLMXCA y4yacTHMKaMmn YKUNULLHBIX OTHOLLEHUN, pacnpocTpaHseTcs
onpegensieMbln  POCCUACKAM  XXUITULLHBIM ~ 3aKOHOOATENbCTBOM  HaUMOHAsbHbIN
NPaBoOBOW pPEXUM C U3BATUAMMU, KOTOpble MNpeayCcMOTpeHbl KUMULWHBIM KOLEKCOM
Poccunckon ®egepaumm unu gpyrumm dpegepanbHbiMU 3akoHaMu. Tak, 4acTb 5 cTaTby
49 XK P® npegycmaTtpuBaeT, UYTO XuUible MOMELLEHUS MO JOroBopam CoLManbHOro
HarMa He NPeAoCTaBMATCA MHOCTPAHHBLIM FpaxgaHam, nuuam 6e3 rpaxgaHcTea, ecnm
MexayHapogHbiM gorosopom Poccuickon degepaunn He npegycMoTpeHo nHoe. To xe
KacaeTcsa cybcmaunm Ha onnaTy XufblX NOMELeHUA, KOMMYHanbHbIX ycnyr (4actb 12
ctatb 159 XK P®) n npusatusauum Xunbix nomewleHnn (ctatba 1 3akoHa
Poccuinckon ®epepaumm ot 4 uionsa 1991 r. N 1541-1 "O npuBatusaumm XUIULLHOIO
doHaa B Poccunckon degepaumn™).

Ncxoos w3 npuBefeHHbIX nonoxeHun ctatbn 4 XKK PO cyaam npu paspelleHum
XUIULWHBIX CMOPOB C Yy4yacTMEM WHOCTPaHHbIX rpaxgaH, nuy ©6e3 rpaxgaHcTsa
HeobXoOMMO Y4YMTbIBaTb, YTO KaKMX-MMOO OrpaHUYeHUn XUMULLHBIX MpaB nuu, He
apnaowmxcsa rpaxgaHamm Poccuinckon Pepepaunmn, ctatbm 31, 69, 100 XK PO,
onpegensawme COOTBETCTBEHHO NnpaBa U 00SA3aHHOCTU YNIEHOB CEMbM COBCTBEHHMKA
XWIOro MOMELLEHUsi, HaHMMaTens >XUIoro MnoMeLeHuUst Mo JOroBopy CoumanbHOro
HarMa 1 HaHMMaTens cneumanmu3anpoBaHHOIO XUMOro NOMeLLEHUSs1, HE coaepXar.

7. OOGBLEKTOM OTHOLUEHUW, pPerynMpyeMblX >KUIULWHBIM 3aKOHOL4AaTEeNbCTBOM,
SABMSETCA XWnoe TmnoMeleHne, CyLeCTBEHHbIE TMPU3HAKM KOTOPOro onpeneneHsbl
ctatben 15 XK PO. XXunbim npusHaeTcss M30NMpoBaHHOE NoMeLlleHne, OTHocsLeecs K
HeOBMXUMOMY UMYLLECTBY, MNpUrogHoe nAfisi MNOCTOSHHOrO MPOXWBAHUA rpaxiaH,
oTBevawLllee YCTaHOBMIEHHbIM CaAHUTAPHbLIM W TEeXHUYECKUM MpaBuiaMm U HopMaw,
WHbIM TpeboBaHMSAM 3akoHodaTernbCcTBa (YacTb 2 ctaTtbu 15 KK PO).

Cynam HagnexuT umMeTb B BUAY, YTO NOPSOOK MPU3HAHUS MOMELLEHUS KUMbIM
nomMeLleHnemM n TpeboBaHusl, KOTOPbIM AOSMKHO OTBEYaTb XMUMoe NoMeLLleHne, a Takke
NnopsiAok  MNPU3HAHUS  XXKUIIOFO  MOMELLEHUST  HENPUrogHbIM  Ang  NPOXMUBAHUS
yCTaHaBnNuBalTCs YMNONHOMOYEHHbIM [lpaButenbctBoM Poccurickon depepaummn
degepanbHbIM OpPraHOM WCMOSTHUTENTIbHOW BRacTu B COOTBETCTBMU C XKunuUuHbIM
kogekcom Poccuinckon ®depepauuun, gpyrmummn cdegepanbHbiMU 3akoHamn (4actu 3, 4
ctratbn 15 XK P®). B Hactosiwee Bpemss genctsyet [lonoxeHne O NpU3HaHUK
NOMELEeHNa  XUMbiIM  MNOMELLEHMEM, XKWUIIOFO0 MOMELLUEHUST HENPUrogHbIM  Ans
NPOXMBaHUS M MHOTOKBApTUPHOIO [OMa aBapUHbIM U MNoAMeXawuM CHOCcy Wnu
PEKOHCTPYKUuKM, yTBepxaeHHoe [loctaHoBneHuem [MpaButensctea Poccunckon
depepaumm ot 28 aHBaps 2006 r. N 47.

8. lMpn paspelleHnn CnopoB, CBSA3AHHbIX C 3alUMTON XUNULWHBLIX NpaB, cygam
HeoOXxoOMMO UMeTb B BMAY, YTO MPUMHUMN  HEMNPUKOCHOBEHHOCTU >XuUuWa W
HeoMyCTUMOCTU MPOU3BOSIBHOMO JIULLEHUS XUNuwia SBMseTca O4HMM U3 OCHOBHbIX
NPUHLMMNOB HEe TOSbKO KOHCTUTYLIMOHHOMO, HO M XUITULLHOIO 3akoHoAaTeNbCTBa (CTaThs
25 KoHctutyuum Poccuinckon degepaumm, ctaton 1, 3 XK PO).

MpuvHUMN HeJOMYCTUMOCTM NMPOM3BOSIBHOIO NIMLLEHUS XUNULLA npegnonaraeT, YTo
HUKTO HE MOXeT ObiTb BbICEMEH W3 XXWUMOro MNOMELLEHUA WU OrpaHudYeH B Nnpase
Nnosib30BaHUs UM, B TOM YuCrie B NpaBe MnoslydeHns KOMMYHasbHbIX YCAyr, MHaye Kak no
OCHOBaHMAM W B Nopsagke, KoTopble npeaycMoTpeHbl XXUMAULWHBIM - KOAEKCOM
Poccunckon depepaunn, gpyrumm cdegeparnbHbiMM 3akoHaMmn (4actb 4 crtatbn 3 KK
P®).

Mpn aToM cygam cnegyeT yunTbiBaTh, YTO NonoxeHust Yactu 4 ctatbn 3 XKK PO o
HeoMyCTUMOCTU MPOU3BOSIbHOIMO JIUWIEHUS >XuUnuwia, Mo4  KOTOpbIM MOHUMMaeTCs
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nULweHne Xunuwa Bo BHecygeOHOM nopsaake U No OCHOBAHUSAM, He NpeayCMOTPEHHbIM
3aKOHOM, OENCTBYIOT B OTHOLLEHMM NOObIX NAL,, BCESNTMBLUNXCS B XXMUNOE NOMELLEHNE.

9. Ecnun B XunuwHom kogekce Poccunckon depepaumm He yCTaHOBMEHbI CPOKU
WCKOBOM [JABHOCTU NS 3aluUTbl HapyLEHHbIX >XUAWLLHBIX MpaB, TO K CHOPHbIM
XUULWHBIM OTHOLLEHUSM NPUMEHSAIOTCS CPOKM MCKOBOW AAaBHOCTU, NPenyCMOTPEHHbIE
MpaxxgaHckum kogekcom Poccurckon ®epepaummn (ctatbn 196, 197 MK P®), n uHble
nonoxeHunsa rmaebl 12 [paxgaHckoro kogekca Poccuiickon ®epepaummn 06 ncKoBOn
AaBHocTn (YacTb 1 ctatbun 7 KK PO®). [pn 9TOM K CNOPHBLIM XUULHBLIM OTHOLLIEHUSIM,
OAHUM N3 OCHOBAHWN BO3HMKHOBEHUSI KOTOPbIX ABNSETCS JOroBop (Hanpumep, OroBop
couUManbHOr0 HaMma >XWMoro MnoMeLLeHns, OO0roBop Hanmma cneumann3npoBaHHOro
XWUIOro NoMeLleHnsi, 4OroBop nogHarmMa XXumnoro noMeLLeHus, 4oroBop O BCENEHUN U
NOJSIb30BaHUM XUIbIM MOMELLLEHNEM YfieHa ceMbM COOCTBEHHMKA KUMOr0 NOMELLEHNSA U
apyrve), npumMeHsieTcs oM TpexsieTHUA CPOK UCKOBOM faBHOCTU (cTtaTtbs 196 K
P®).

I7paeo cobcmeeHHocmu U Opyaue 8elWHbIe rnpaea Ha >Kursible rnomew,eHus

10. lpu paccMOTpeHun CrnopoB, BO3HUKAKOWNMX B CBA3M C peanusauuen
COBCTBEHHMKOM CBOMX MNPaBOMOYMA MO BIIAAEHWIO, MOSIb30BaHUID U PaCMOPSKEHUIO
nNpUHaanexawmm emMy XusbiM NOMeLleHeM, cygam creqyeTt yunTbiBaTb, YTO 3aKOHOM
YCTaHOBMEHbI Npeaenbl OCyLLEeCTBIEHMS NpaBa COBCTBEHHOCTU Ha XWUSloe nomMeLLeHne,
KOTOpble 3aknio4valTcd B TOM, YTO COOCTBEHHWK 0043aH: MCNoNb3oBaTb Xunoe
nomMeLleHne No HasHayeHuo, TO ecTb AN NPOXMBaHWUA rpaxgaH (Yactb 1 crtatbu 17
KK PO, nyHkTt 2 cratem 288 [K PO®), nopgaepxuBaTb XUoe nomMelleHne B
Hagnexawem COCTOAHUKW, He pJonyckas 6ecxo3saNCTBEHHOro obpalleHust C  HUM,
cobnogaTb nNpaBa M 3aKOHHbIE WHTEpPeChbl cocefen, npasura Mnosib30BaHUS XUNbIMU
noMeLleHnsaMKn, a Takke npasBuna cogepxaHusi obliero umyllectsa cobCTBEHHMKOB
nomMeLLeHnin B MHOrokBapTUpHoOM gome (4actb 4 ctatbn 30 XK PO®). Vcnonb3oBaHue
XWUOro nomeLLeHna ans OcyLecTBreHnss NpodecCUoHanbHON AeATENbHOCTU Un
MHAOMBMAOYaNbHOW NpeanpUHUMaTENbCKON AeATENTbHOCTU A0MNyCcKaeTcs ¢ cobnogeHnem
NOSOXEHUN, YCTaHOBIIEHHbIX YacTsaMn 2 n 3 ctatbn 17 XKK P®, nyHkTom 3 cTtatbmn 288
K PO.

HapylweHne yCTaHOBMEHHbIX 3aKOHOM MpefenioB  OCYLIEeCTBReHUs npasa
COBCTBEHHOCTU Ha XWUNoe [MOMELLEHNe BrieYeT TMpPUMEHEHUe K COBCTBEHHUKY
pasnMyHoOro poga Mep OTBETCTBEHHOCTW, NPenyCMOTPEHHbIX 3aKOHO4AaTeNbCTBOM,
HanpuMmep agMUHUCTPATUBHOW B BUAe npeaynpexaeHua vnu wrpada (ctaten 7.21,
7.22 Kopekca Poccuinckon ®epepauum 06 agMUHUCTPATUBHBIX MpaBOHApPYyLUEHUSIX),
rpaXkgaHcKo-nNpaBoOBOWM B BMAE NULLEHUS MpaBa COBCTBEHHOCTM Ha XWUSloe NnoMeLleHne
(ctatba 293 TK P®).

11. Bonpoc 0 nNpu3HaHUKU Nuua Y51eHOM CeMbW CODCTBEHHMKA XXMUMOro NoMeLLeHnst
cydam crnefyet paspellaTb ¢ y4eToM nonoxeHun yactn 1 ctaten 31 XKK PO, ncxogsa na
cneayroLwero:

a) YyneHamu ceMbu COBCTBEHHMKA XUIOro NOMELLEHNSA ABMSKOTCA NPOXuBaroLmne
COBMECTHO C HUM B MpuHagnexawiem emy >XUIoM MOMELLEeHUM ero cynpyr, a Takke
AeTn N poanTenu gaHHoro cobctBeHHuKa. NMpu aToM cynpyramu cuuTaroTcsa nuua, bpak
KOTOPbIX 3aperncTpMpoBaH B OopraHax 3anucu akToB rpakgaHCKOro COCTosiHMSA (CTaTbhs
10 CemenHoro kogekca Poccunckon depepauuun, ganee - CK PO). [Ins npusHaHus
Ha3BaHHbIX NNL, BCENEHHbIX COBCTBEHHNKOM B XXWUST0€ NMOMELLEHNE, YeHamMn ero cemMbMu
AOCTaTOYHO YCTaHOBIMEHUA TONbKO (bakTa WX COBMECTHOIO MPOXMBAHUS C
COBCTBEHHMKOM B 3TOM XXWSIOM MOMELLEHUN N He TpebyeTcs ycTaHOBMNeHus pakTtoB
BeJeHUs UMK OBLLEero Xo3sncTBa C COOCTBEHHWKOM XXWUMOro MOMELLEHUS, OKa3aHus
B3aMMHOW MaTepuanbHON U MHOW NOOOEPXKKM,



0) yneHamu ceMbu COOCTBEHHMKA XWUMOrO MOMELUEHUS MOryT ObiTb MPU3HaHbLI
apyrme poACTBEHHUKM He3aBMCUMMO OT CTeneHn poacTtea (Hanpumep, 6abylikn,
aenywku, 6patbsi, cecTpbl, ASAW, TeTW, NNEMSHHUKW, MAEMSHHUUBI U Apyrve) wm
HeTpPyaoCnoCobHbIE MKAMBEHLbI KAK CaMoro COBCTBEHHMKA, Tak MU YSIEHOB €ro ceMbM, a
B WCKIIOUYMTENbHbBIX Cryvadx WHble rpaxgaHe (Hanpumep, nNuUO, NpoXusaroLliee
COBMECTHO C cobcTBeHHMKOM 6e3 peructpaumm 6paka), ecnm OHW BCeneHbl
COBCTBEHHMKOM XMNOro NOMELLEHUSI B KA4eCTBE YIIEHOB CBOen ceMbu. [na npusHaHus
nepeyYncrieHHbIX Ny, YrneHamm ceMbi COBCTBEHHMKA XUITOro NnomeleHnst Tpebyetcs He
TONbKO YCTaAHOBJIEHME HOPUONYECKOrO (pakTa BCeENeHuUst X COOBCTBEHHMKOM B XXuUIoe
nomMeLleHne, HO N BbIICHEHWE COAEPXaHUs BONEU3BbABNEHUS CODOCTBEHHMKA Ha WX
BCENeHne, a MMEHHO: BCENANOCh NN UM JIMLO ANs1 MPOXUBAHUS B XXWUIIOM MOMELLEeHUN
KaK YreH ero ceMbl UIu Xunoe noMeLLeHne nNpefoCcTaBnsanoch 4SS NPOXMBaHUSA Mo
WHbIM OCHOBaHUAM (Hanpumep, B 6e3B03Me3gHOEe MOofb30BaHMe, N0 JOroBOPY Hanma).
CopepxaHue BonemsbsBrneHNa COBCTBEHHMKA B criydae cropa onpegensietca cygom
Ha OCHOBaHWM OOBSCHEHUN CTOPOH, TPEeTbUX §nuy, MOKasaHUn CBUAETENEMN,
NMUCbMEHHbIX AOKYMEHTOB (Hanpumep, AOroBopa O BCEMEHUN B XUMOE MOMELLEHNE) U
apyrmx gokasatensctB (cTaTba 55 MK PO).

Mpn a3TOM HeobXoouMMO MMeTb B BMAY, UYTO CEMEWHble OTHOLLEHUS
XapaKTepuayoTcs, B YaCTHOCTWU, B3aMMHbIM yBaXXeHUEM N B3aMMHOW 3ab60TOW 4YneHoB
CeMbW, WX JNYHBIMA HEUMYLLECTBEHHbIMW W  UMYLECTBEHHbIMW MpaBamMn U
00s13aHHOCTAMM, OOLWMMKM MHTEpecamMKn, OTBETCTBEHHOCTbIO Apyr nepen Opyrom,
BeJeHneM obLlero xo3sncTea.

Mpn onpegeneHun Kpyra nuu, OTHOCSALMXCA K HETPYAOCNOCOOHBIM MXANBEHLAM,
cyfaM HaanexuT pyKOBOACTBOBATbLCS MyHKTamu 2, 3 ctatbh 9 defepanbHOro 3akoHa
oT 17 pekabpsa 2001 r. N 173-93 "O TpynoBbix neHcusax B Poccunckon degepaunn”, B
KOTOpbIX [JaeTca nepeyeHb HeTPYyAOCNOCOOHbIX nuL, a Takke YyCTaHaBnMBaloTCs
NPU3HaKN HaxoXOeHUa nvua Ha WKOMBEeHUU (HaxoguTca Ha MOSIHOM COAEpP)KaHUU UNK
nosiydaet OT APYroro nuua noMoLllb, KoTopas SABNAeTCs Af1i Hero MnOCTOSIHHbIM U
OCHOBHbIM UCTOYHUKOM CPEACTB K CYLLECTBOBAHUIO).

Cypam Takke HeobxooMmo MMeTb B BuAY, YTO perncrpaumsa nuuya no Mecty
XNTenNbCTBa MO 3as8BNEHUI0 COBCTBEHHMKA XXUITOro MOMELLEHUS U ee OTCYTCTBUE He
ABNseTCA onpenensalowmnmM obCToATENBbCTBOM 4151 peLleHnst Bonpoca O NPU3HaHUKU ero
4YIEHOM CeMbM COBCTBEHHMKA XMUNOro NOMELLEHNS, TaK KakK cornacHo ctatbe 3 3akoHa
Poccuinckon ®epgepaumm ot 25 noHs 1993 r. N 5242-1 "O npase rpaxgaH Poccumnckon
depgepaumm Ha ceobony nepeaBwkeHus, BbIbop MecTta npebbiBaHUA U XUTeNbCTBa B
npegenax Poccuiickon depepaumn” pernctpaumsi Unn oTCyTCTBME TakOBOW HE MOryT
CNYXUTb OCHOBaHMEM OrpaHWYeHUs WM YCMoBMEM peanusauuu npas u csoboa
rpaxkgaH, npegycMmoTpeHHbiX KoHcTuTyumen Poccunckon ®epepauun, degepasibHbIMU
3aKoHamu 1 3akoHamu cybbekToB Poccurckon degepauun. Hanudmne nnm otcytcreme y
nmua permcTpauumn B XXnioM noMeLLeHumn SABnseTcs Nyb OOHUM M3 AoKa3aTeNbCTB Mno
aeny, Kotopoe NognexuT OLUeHKe CyaoM Hapsay C ApyrMMun gokasaTenibCTBaMu.

12. B cuny yactn 2 cratbn 31 XK P® 4yneHbl cemMbn COBCTBEHHMKA >XUIOro
NnoMeLLeHNs MMEKT paBHOe C COOCTBEHHMKOM MpaBO MOMb30BAHUA AAHHBLIM KUMbIM
nomMeLleHneM, ecnnm MHOe He YCTaHOBMEHO corrnalleHnem mexgy COOCTBEHHUKOM W
4yfieHaMn ero cembu. Takmm corfnaweHuem, B 4acTHOCTWU, B MNOJSIb30BaHWE 4fieHam
ceMbn COBCTBEHHMKA MOryT ObiTb MpeaocTaBrieHbl OTAENbHbIE KOMHATbl B KBapTupe
cobCTBEHHMKA, YCTaAHOBMIEH MNOPSOOK MOMNb30BaHWA OOWMMKM  NOMELLEeHNSMU B
KBapTupe, onpeerneH pasMep pacxodoB 4fieHa ceMbu cOBCTBEHHMKaA Ha onnaTty
XXWUIIOro NOMELLEHUSA U KOMMYHarbHbIX YCIyr U T.4.

B cBasm c¢ Tem, uto XKunuwHbin kogekc Poccunckon depepaummn He
yCTaHaBnNuBaeT creumanbHbIX TpeboBaHM K NOPAAKY 3aKMOYEHNS TaKoro cornallueHuns,
a TaKke K ero opme u ycrnosusiMm, To ncxogs ns Hopm yactm 1 craten 7 KK PP «
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TaknM cornaweHnsM MpUMEHSATCA npasuna [paxgaHckoro kogekca Poccuinckon
depgepaummn o rpaxkgaHcKo-nNpaBoBbIX caenkax (ctaten 153 - 181 K P®).

OTN e npasuna cregyeTt NPUMEHSATb U K cornaweHnto cOBCTBEHHMKA XMUMOro
NnoMeLeHNa C YneHamm ero cembsM 00 OTBETCTBEHHOCTM MO o0bdA3aTenbcTBam,
BbITEKAKOLNM M3 MOMb30BAHUSA KUMbIM MOMELWEHNEM, BO3MOXHOCTb 3aKITt04EeHUs
KoToporo npegycMmoTpeHa vyactbio 3 ctatbm 31 XKK PO, a Takke K cornalleHuno Mexay
COOBCTBEHHMKOM >XWFOro0 MoMeweHnss U ObIBLUMM YIEHOM €ro CEMbM O COXPaHEHUU
npaBa Mnorib30BaHWs XWrbiM NoMeLleHneM (YacTb 4 ctatbn 31 KK PO).

Paspeluas cnopbl, CBA3aHHbIE C OCYLLECTBIIEHMEM YfeHaMu ceMbWN COBCTBEHHMKA
XXUMOro rnomeLleHns npasa nosib30BaHUs XUbiM nomeleHnem, HeobxoamMmo MMeTb B
Bunay, 4to yactb 2 ctatbn 31 KK PP He HagensieT ux npaBoM Ha BCefeHWe B AaHHoe
Xunoe nomelleHne gpyrux nuy,. BmecTte ¢ Tem, yuuTbiBas nonoxeHus cratbn 679 MK
P® o 6e3ycnoBHOM npaBe HaHMMATENs MO OOroBOPY HaMMa WU rpaxgaH, NOCTOSIHHO C
HUM NPOXMBAKLLNX, HA BCENEHME B XUNOE NOMeELLEHNE HECOBEPLLEHHOMNETHUX OeTeN,
a Takke 4yactu 1 crtatem 70 XK P® o npaBe pogutenen Ha BCENIEHWE B XUNoe
noMelleHne CBOUX HeCOoBEepLUEHHONETHUX paeten 6e3 o06s3aTenbHOro cornacus
OCTaNnbHbLIX YMEHOB CEeMbW HaHMMaTens Mo [OroBOpy CouManbHOro HavMma U
HammMmopaTens, no aHanormm 3akoHa (4actb 1 ctaten 7 KK P®) ¢ yensto obecneyeHus
npaB HECOBEPLUEHHONETHUX AeTen 3a uneHamum CcemMbW COOCTBEHHMKA XKWUIOro
nomMeLleHnsa MoXeT ObiTb NPU3HaHO NpPaBO Ha BCENEHMe CBOUX HECOBEPLUEHHOMNETHUX
AEeTeN B XMNoe NoMeLLEHME.

13. lNo obwemy npaBuny, B COOTBETCTBMM C YacTblo 4 ctaTtbn 31 XK PP B cny4vae
npeKkpaLleHnss ceMenHbIX OTHOLIEHUA C CODCTBEHHMKOM >KMMOr0 MOMELLEHUS MNpaBo
Nofb30BaHUs AaHHbIM XUMbIM NOMeLWEHNEM 3a ObIBLLUMM Y1eHOM CEMbW COBCTBEHHMKA
3TOro XWUSI0ro NOMeELLEHNA HE COXPaHSAETCs, eCnn NHOEe He YCTaHOBIEHO COrfnalleHnem
COOCTBEHHMKA C ObIBLUMM YfIEHOM €ro ceMbu. OTO O3Ha4yaeT, YTo ObiBLUME YfEeHb
ceMbn COBCTBEHHMKA YTpauMBalT MNpaBO MOMb30BAHUA >KUMbIM MOMELLEHNEM U
AomkHbl ocBoboauTb ero (4actb 1 ctatem 35 XK P®). B npotuBHOM crny4vae
COBCTBEHHMK XWUSOro nomelleHus BrpaBe TpeboBaTb WX BbICENeHUs B cyaebHoOM
nopsigke 6e3 NnpegocTaBeHns APYyroro XMnoro noMeLLeHus.

Mo cmbicny 4vacten 1 m 4 cratbm 31 KK PO, K ObiBWAM 4neHam cemMbU
COBCTBEHHMKA >XUMOr0 MOMELLEeHUs OTHOCATCA nuua, C KOTOpbiIMUM Yy COBCTBEHHMKA
npekpalleHbl CeMenHble OTHoweHud. [loa npekpalleHMEM CEeMEWHbIX OTHOLLEHWUN
Mexay cynpyramm cnegyeT MoHMMaTb pacTopeHue bpaka B opraHax 3anvcu akToB
rpaXkaaHCKoro COCTOSIHUS, B cyde, npusHaHne 6paka HepeuncTButenbHbiM. OTkas oT
BedeHUs oOLlero Xxo3snucTBa WHbIX NUL C COOGCTBEHHUMKOM >KUMOrMO MOMELLEHUS,
OTCYTCTBME Yy HUX C cobCTBEHHMKOM obuwero OwmpkeTa, obwux npegmeToB ObITa,
HeoKa3aHue B3avMHOMW MOAOEPXKM Opyr ApYyry W T.M., a Takke Bble3[ B Apyroe MecTo
XNTenbCTBa MOTyT CBUAETENbCTBOBATb O MNpeKpaweHUn CeMenHbIX OTHOLUEHUA C
COBCTBEHHMKOM >KMUAOFO MOMELLEHUs, HO AOSMKHbl OLEeHMBATbCA B COBOKYMHOCTU C
ApYyrMMun gokasaTtenbcTBaMu, NpeacTaBreHHbIMU CTOPOHaMM.

Bonpoc o0 npusHaHunm nuua ObIBLUMM YIEHOM CEeMbM COBCTBEHHUMKA >XWUIOro
noMeLleHns npuv BO3HWKHOBEHMM Cropa pellaeTcss CygoOM C YY4EeTOM KOHKPETHbIX
006CTOATENBCTB KaXXaoro gena.

Mpn atom, yuntbiBaa nonoxeHust 4actm 1 crtaten 31 XK PO, cnegyet umetsb B
BUAOY, YTO MOCKONbKY BedeHue OoOLLero Xos3amctea Mexagy COOCTBEHHUKOM XXWUIOro
NnoMeLleHnsa N NMUOoM, BCENEHHbIM MM B OAaHHOE >XWUMoe MoMelleHne, He SABMSeTCs
obsi3aTenbHbIM  YCNOBUEM MNPU3HAHUS €ro YNIeHOM CeMbW COOCTBEHHMKA XXWUIOro
noMeLleHnsa, To0 U OTCYTCTBME BedeHUd obLero Xxo3sncrBa COBCTBEHHUKOM XXWUIOro
noMeLLeHNa ¢ ykasaHHbIM nnuoM nMbo npekpalleHne nMm BegeHust obuliero xo3ancrea
(Hanpumep, NO B3aMMHOMY corflacuio) camo no cebe He MOXeT CBUOETENbCTBOBAaTbL O
npekpaLLeHn CeMENHbIX OTHOLLIEHUA C COBCTBEHHMKOM XMUMOro nomeuwieHus. JaHHoe



0BCTOATENBCTBO AOMKHO OLIEHMBATLCA B COBOKYMHOCTU C APYrMMU JoKasaTenbCcTBamu,
npegcTaBrieHHbIMU CTOpoHamMu no geny (ctatbsa 67 MK PO).

Cynam Takxke HeobxoauMO MMeTb B BUAY, YTO B COOTBETCTBUM C NMYHKTOM 4 cTaTbu
71 CK P® pebeHok, B OTHOWEHUM KOTOpPOro poautenu (OAMH W3 HUX) JULIEHBbI
poaUTENbLCKUX NpaB, COXpaHAET NpaBo NoSIb30BaHUS XUITbIM MOMELLEHMEM.

14. B cuny nonoxeHun CemenHoro kopgekca Poccuickon ®epepaummn o006
OTBETCTBEHHOCTW poauTenen 3a BOCNUTaAHWE W pasBUTUE CBOUX [eTeun, UX
06a3aHHOCTN 3ab0TUTLCA 00 MX 300pPOBbE, (PU3NYECKOM, MCUXUYECKOM, OYXOBHOM U
HpPaBCTBEHHOM  pasBUTUM  pacTopxeHue 6Opaka poauTenen, npusHaHue ero
HeJeNCTBUTENbHBIM UNKU pasfernbHoe NPOoOXUBaHWE poauTenen He BUSAKOT Ha npasa
pebeHka (NyHKT 1 ctaTbk 55, NyHKT 1 ctatbn 63 CK P®), B TOM 4Ynucne Ha XUnuwHble
npasa. [loaToMy npekpalleHMe CeMeWHbIX OTHOWEHUNn Mexay poauTensMmu
HecoBepLUEHHONEeTHero pebeHka, NPOXMNBAIOLLEro B XXWUIMOM NOMELLEHUN, HAaXOAALWEeMCS
B COBCTBEHHOCTU OOHOro M3 poauTenen, He BrieyeT 3a cobon yTpaty pebeHkoM npasa
NoNb30BaHUA XUITbIM NOMELLEHNEM B KOHTEKCTe npasun Yactn 4 ctatbn 31 KK PO.

15. MNpu paccMmoTpeHnn ucka COBCTBEHHMKA XWUNOro noMmelleHus K 6biBLuemy
YfieHy ceMbM O NpekpaLleHun npasa nonb30BaHUS XUMNbIM NMOMELLEHNEM U BbICENEHUN
cygoy B Cnyyae BO3paXeHus OTBeTYMKa NpOTUB YOOBNETBOPEHUS UCKa B Lensx
obecneyeHna 6anaHca WHTEpPecOB CTOPOH CMOPHOrO MNPaBOOTHOLIEHUS HaAnexuT
ncxoast n3 nonoxeHun yactm 4 cratbn 31 XKK PO pewmtb BONpoc 0 BO3MOXHOCTU
COXpaHeHWs 3a ObIBLUMM YIIEHOM CEMbU MpaBa MNofib30BaHUA XUMbIM NMOMELLEHNEM Ha
onpeerieHHbIN CPOK HE3aBUCUMO OT NPeAbABNEHNA UM BCTPEYHOIO Ucka 06 3TOM.

MpuHATME CydOM pelleHusi O COXpaHeHWW npaBa MOMb30BaHUSA  KUMbIM
nomeLleHnem 3a ObIBLLUMM YNIEHOM CeMbM Ha ornpeaeneHHbI CPOK JoMNyCcKaeTCs YacTbio
4 ctatbun 31 KK P® npu yctaHoBrneHuu cnegyowmx o6CToAaTenbCTB:

a) oTcyTcTBMEe Yy ObIBLUEro 4YrieHa cemMbW COOCTBEHHMKA XWUMOro nomeLleHus
OCHOBaHUN NpuobpeTeHnsa unu OCyLeCTBIEHNA npaBa MoOfIb30BaHUSA WHBIM JKUIbIM
nomeLleHnem (To ecTb y ObIBLUEro YneHa cemMbn CODCTBEHHMKA HE MMeeTCH OpYroro
XWUNoro rmnomMelleHnss B COOCTBEHHOCTW, OTCYTCTBYET MNpaBO MOSfb30BAHUSA ApPYrnm
XWUNbIM NoMeLleHneM Mo [JOroBopy Havma; ObiBWIMKA YfeH CeMbU He SABMseTcs
y4aCTHMKOM [J0roBopa AOfieBOro y4acTusi B CTPOUTENbCTBE XMUIOro Aoma, KBapTupbl
WU MHOTO rPaXgaHCKOro NpPaBOBOro JOroBopa Ha npuobpeTeHne Xunbs v ap.);

0) oTcyTcTBME Y BbIBLUErO YrieHa ceMbU COBCTBEHHUKA BO3MOXHOCTN obecneymnTb
cebsi MHbLIM XUMbIM MNOMeLleHneM (KynuTb KBapTUPY, 3aKMoyuTb [AOroBop Havma
XWUNOro rnomMeLleHna n ap.) no npuyMHEe UMYLLECTBEHHOro MONOXeHUs (OTCyTCTBYeT
3apaboToK, HeJoCTaTodHO CpeacTs) WM APYrMX  3acnyXusalowWwux  BHUMaHUA
0bCTOATENBCTB  (COCTOSHWE 3[00POBbS, HETPYAOCNOCOBHOCTL MO  BO3pPacTy wnu
COCTOSIHUIO 3[0POBbSA, HanuumMe HeTpyAOCnOCOBHbLIX WXAMBEHLEB, noteps pabdoThbl,
yyeba 1 T.1.).

Mpu onpegeneHnn NPOOOIPKUTENBHOCTM CPOKa, Ha KOTOPbIN 3a ObIBLUMM YSleHOM
CeMbu COBCTBEHHMKA >KUITOro MOMELLEHUS COXPaHSETCH MpPaBoO MOfb30BaHUS XWUMbIM
nomeLleHnem, cyay cregyet UCXOOUTb U3 NpUHLMNA pasyMHOCTU U CripaBeasiMBoCTU U
KOHKPETHbIX OBCTOATENLCTB KaXAOro fena, yyuTbiBas MartepuarnbHoe MOfoXeHne
ObIBLUEr0 4rieHa ceMbMl, BO3MOXHOCTb COBMECTHOrO MpPOXMBaHUA CTOPOH B OAHOM
XWUNOM NomeLLeHnn 1 gpyrue 3acnyxusarLne BHUMaHNS 06CToATeNnbCTBa.

16. lpn pelweHun Bompoca O COXPaHEHUMU Ha ornpeferieHHbI CPOK npasa
NONb30BaHUA XUMbIM NOMeLLeHNeM 3a ObIBLUIMM YNEHOM CeMbM COBCTBEHHMKA XMUMOro
nomeLleHna cya, cornacHo Yactn 4 ctatben 31 XKK PO, Takke BnpaBe no tTpeboBaHuUio
ObIBLLIEro 4YrneHa cemMbW COOCTBEHHMKA OAHOBPEMEHHO BO3NOXWUTb Ha COBCTBEHHMKA
Xunoro nomelleHnss obsi3aHHOCTL MO obecnevyeHnto OpyruMm XUnbiM nomeLleHnem
OblBLIEro cynpyra WM WHbIX ObIBLUMX YMEHOB €ero CcemMbW, B MOSib3y KOTOPbIX
COBCTBEHHMK UCMOJSTHAET anMMeHTHble oba3aTensCcTBa.



Kpyr anumeHToo0s13aHHbIX UL, OCHOBaHUS BO3HWKHOBEHUS  alIMMEHTHbIX
obsizatenbctB onpegeneHbl CemenHbiM Kogekcom Poccuinckon Pepepaumm (MyHKT 4
ctatbu 30, ctatbu 80 - 105 CK P®).

Pewasa Bonpoc O BO3MOXHOCTM BO3MOXEHUA Ha COOCTBEHHMKA >KUIIOro
nomMeLieHnsa ob6a3aHHOCTM MO oBecneyeHnto OpYrMM XuUibiM nomMelleHnem ObisLiero
4yfieHa ero cembu, cygy HeobxooMMO UCXOOUTb U3 KOHKPETHbIX 0BCTOATENLCTB Aena,
yunTbiBasi, B 4YaCTHOCTU: MNPOLOSMKUTENBbHOCTb COCTOSIHUA CynpyroB B 6pake;
ANMTENBbHOCTb COBMECTHONO MPOXUBAHUA COOCTBEHHMKA >KUMOr0 MNOMELLEHNa W
ObIBLUIErO 4YrfieHa ero ceMbM B XUIIOM MOMELLEHUN; BO3pPacT, COCTOSIHWE 340pPOBbS,
MatepuanbHoe MOMIOKEHUe CTOPOH; nepuos BPEMEHU, B TeYeHue KOToporo
COBCTBEHHMK XNUIOro NOMELLEHUS UCNONHAN 1 ByaeT obsi3aH UCNOMHATbL annMMeHTHbIe
obsizaTenbcTBa B MNosib3y ObIBLUErO YreHa CBOen CeMbW; Hanuume y cobCTBEHHMKa
XWUIOro  NoMeLLEeHNa [OEeHeXHbIX CpeactBs ana npuobpeTeHuss Opyroro  KUroro
nomMewieHns ObiBLLUEMY UYfleHYy CBOEW CeMbW; HanmuMyme Yy COOCTBEHHMKa XXWUNoro
nomMeLLeHNa NOMMUMO XUITOro NOMELLEHNS, B KOTOPOM OH MpOXuBarn ¢ 6bIBLUMM YrleHOM
CBOEN CEMbW, UHbIX XWUNbIX NOMELWEeHUA B COBCTBEHHOCTU, OOHO U3 KOTOPbIX MOXET
ObITb NPefoCTaBNEHO ASS NPOXMBaHMS ObIBLLEMY YfIEHY CEMbM, U T.M.

Ecnn cyp npuaget K BbiBO4Yy O HEOOXOOUMMOCTM BO3SNOXEHUsI Ha COBCTBEHHWKA
Xunoro nomewleHusi o6sa3aHHOCTM No obecneveHnto BbIBLLErO YrieHa ero cemMbn pyrum
XUnbIM  NOMeLeHMeM, TO B pelleHun cyga [AomMkHbl ObiTb onpegeneHbl: Cpok
NCMOMNHEHNSA COBCTBEHHUKOM >XWUMOMo MOMELLEHUS Takon 0683aHHOCTU, OCHOBHbIE
XapakTepucTMku  MNpefocTaBNAeMoro  Apyroro  WNoro  MoOMeLleHns Uu  ero
MEeCTONoSIoOXKeHNe (Mcxoaa u3 TpedbosaHu Yactu 2 ctatbn 15 n yactm 1 ctatbn 89 XKK
P®), a Takke Ha Kakom npaBe COOCTBEHHUK obecreymBaeT ObIBLUErO 4rieHa CBOEN
ceMbW OpYyrMM XunbiM  nomelwleHnem. C  cornacua  ObiBLWIEro YreHa ceMbu
COBCTBEHHMKA XWUMOro MNoMeLLeHnsa npegoctasnsgemMoe emy COOCTBEHHMKOM Apyroe
XnUoe nomMeLLeHne MoOXeT HaxoauTbCA U B OPYroM HaceneHHoOM nyHkTe. YTo kacaetcs
pasmMepa XUroro rnomeLleHns, npeaocTaBnsemMoro coO6CTBEHHMKOM ObIiBLLUEMY YIEHY
CeMbW, TO Cydy C Y4eTOM MaTepuasribHbIX BO3MOXHOCTEW COOCTBEHHWKA W ApPYrux
3acnyxXuBawwmx BHUMaHUA OBCTOATENbLCTB cnegyeT onpefenuTtb  fub  €ero
MUHMManbHYO nrowaap.

MpuHUMas BO BHMMaHKe, 4To B Yacth 4 ctatbn 31 XK PO oTcyTCcTBYET yKkasaHue
Ha TO, B KAKOM MOpsiiKe, Ha KakMX YCIOBUSAX U NpaBe COOCTBEHHUK XXNMOro NoOMeLLeHns
AormkeH obecneunTb ObIBLIEro 4fieHa CBOEW CeMbM, B OTHOLUEHMM KOTOPOro OH
UCMOMHSAET anvMMeHTHble 00s3aTenbCTBa, WHbIM XKuMbiIM NomeweHnem (Ha npaBse
cobCcTBEHHOCTU, NpaBe HanMa, nNpaBe 6€e3B03ME34HOr0 NONb30BaHUS), Cyay HaANEXuT
pewaTb [AaHHbIN BOMPOC, MCXOAS M3 KOHKPETHbIX OBCTOATENbCTB Kaxaoro aena,
PYKOBOACTBYSCb MPUHUMMNAMN pasyMHOCTW, CpaBeasiMBOCTU, r'yMaHM3ma, peasnbHbIMU
BO3MOXXHOCTSIMU COBCTBEHHMKA XMUMOrO MOMELLEHUS MUCMNOSTHUTL cyaebHoe pelleHue.
Moatomy cyn BhpaBe o06s3aTb COBCTBEHHMKA >XWMOrO MomelleHust obecneynTb
ObIBLUErO YNeHa ero cemMbn OPYrnM XUibiM NOMELLEHMEM KaK MO AOroBOpPY Hanvma unum
0e3B03Me34HOro Nosfib30BaHUs, Tak U Ha npaBe COBCTBEHHOCTU (T.e. KynuTb Xunoe
nomMeLleHune, nogapuTb, NOCTPOUTbL U T.4.).

17. B pe3onoTMBHOW YacCTW pelleHnsa cyda Mo MCKYy COBCTBEHHMKA >KUIOro
noMeLwleHna O MpekpaweHun npaBa Mosfib30BaHMs ObiBLIEro 4YfieHa CeMbMU
COBCTBEHHMKA 3TUM XWUIbIM MOMELLEHNEM M €ro BbICENEHUU AOSMKHbI COOepXaTbCs
ncyepnbiBaloWwme BbIBOAbI Cyaa, BblTEKaloLmMe U3 YCTaHOBMEHHbIX B MOTMBMPOBOYHOM
YacTn gpakTuyeckmx obcToaTenbCcTB Aena, 06 yooBneTBOpeHUn ncka nubo ob otkase B
yOOBNETBOPEHUM UCKa MOMHOCTBLIO UK B Yacth (YacTtb 5 ctaTtbn 198 ITIK P®). B Hen
AOIDKHO ObITb 4YeTKo COopMYynMPOBaHO, YTO MMEHHO MOCTAHOBUM Cy4 Kak Mo
nepBoHavanbHO 3asiBIEHHOMY WCKY COOCTBEHHMKA XXWNOro MNOMeLleHusl, Tak U no
BCTPeYHOMY TpeboBaHUIO ObIBWEro 4YreHa cemMbu (OTBETYMKA), €Cnv OHO 6bino
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3aseneHo (ctatbsa 138 TIK P®). Cygom gomkHbl BbITh paspeLleHbl 1 gpyrine Bonpochl,
yKasaHHble B 3aKOHe, C TeM YTOObl pelleHVe He BbI3blBano 3aTpygHEHUW Mpu ero
ncnosiHeHum (4actb 5 ctatbn 198, ctatbun 204 - 207 I'TIK P®).

18. Cygam cnefnyeTt yyuTbiBaTb, YTO €CfvM MPaBOOTHOLUEHUS MO MOSb30BaHMUIO
XUIbIM NMOMELLEHMEM HOCAT ANSAWMACA XapakTep, TO NonoxeHus yactn 4 crtatbn 31
KK PO B cuny ctatbn 5 BBOOHOro 3akoHa MOryT MPUMEHATLCS M B TOM Criydae, ecnm
CeMelrHble OTHOLUEHUSI MeXOy COBCTBEHHWKOM >XUIIOr0 MOMELLEHUS W YfEeHOM ero
CeEMbW, MPOXMBAKOLLMM COBMECTHO C COBCTBEHHUKOM B MpUHaAsfiexallemM emMy XUriom
nomewieHnn, ObINM nNpekpaweHbl 0O BBeAeHus B Aenctene XKunuwHoro kogekca
Poccuinckon ®egepaunn.

Bmecte ¢ TeM npu paccMOTpeHMM UCKa COOCTBEHHMKA XWUMOro MOMELLEHUs O
NPU3HaHMM ObIBLUErO YrieHa ero ceMbM yTpaTUBLLMM MPaBOo MOfb30BaHUS 3TUM XUMbIM
nomewieHnem Heobxogumo uMMeTb B Buay, YTO B COOTBETCTBUMM CO cTatben 19
BBogHoro 3akoHa pgenctBue nonoxenHun dactmh 4 craten 31 KK PO  He
pacnpocTpaHseTca Ha ObIBLUMX Yf1eHOB ceMbM COOCTBEHHMKa NpUBaTU3NMPOBAHHOIO
XWIOro NOMeLLEHNa Mpu YCroBUW, YTO B MOMEHT MpuBaTM3auMM [AHHOrO >XWIOro
NnoMeLLeHNS yKa3aHHble Nvua UMeNn paBHble npasa Nosfib30BaHUS 3TUM NOMELLLEHNEM C
nMyoM, ero npuMBaTM3MPOBAaBLUMM, €CAM WHOE He YCTaHOBSIEHO 3aKOHOM  Uin
porosopoM. CornacHo Yactsam 2 n 4 ctaten 69 XK P® (go 1 mapta 2005 roga - ctatbs
53 XXunuwHoro kogekca PCOCP, panee - )KK PCOCP) paBHble npaBa ¢ HaHUMaTtenem
XWIOro NOMELLEHNA NO AOroBOpy CcoOuManbHOroO HamMa B FOCydapCTBEHHOM W
MYHULMMNANbHOM >KUMUWHOM ¢oHAEe, B TOM 4YUCNe npaBoO MOSIb30BaHUS 3ITUM
noMeLlleHneM, MUMeKT 4YneHbl CeMbuM HaHumaTenda W OblBWUKME 4fieHbl CeMbMU
HaHMMaTens, NPoAoIPKaloLMe NPOXMBaTb B 3aHUMAEMOM XXUTOM MOMELLEHUMN.

K HasBaHHbiIM B cTatbe 19 BBOAHOro 3akoHa ObIBLWMM 4YreHamMm CceMbu
COBCTBEHHMKA XMWUIMOro NOMeLLEHUs He MOXeT ObiTb NPUMEHeH NyHKT 2 ctaTbn 292 MK
P®, Tak kak, paeas cornacve Ha npuBaTu3auuilo 3aHMMaeMoro Mo [OoroBopy
coumnanbHOro HarmMa XWnoro nomelleHusi, 6e3 KoToporo oHa 6bina 6Ll HEBO3MOXHA
(ctatba 2 3akoHa Poccunckon Pepgepaumm ot 4 wmonsa 1991 r. N 1541-1 "O
npueaTU3aLmm XunuwHoro goHaa B Poccuiickon degepaumnn™), OHM UCXOLUNN U3 TOTO,
YTO MNpPaBO MNOSMb30BaHUS AaHHbIM >KUMbIM MNOMeLeHneM Ans Hux OyaeTr HocUTb
OeccpoyHbIi XapakTep W, crieqoBaTenibHO, OHO LOSMKHO YYUTbIBATbCA MpU nepexoge
npaBa COBCTBEHHOCTW Ha XWUIOe MOMELLEeHME MO COOTBETCTBYIOLWEMY OCHOBaHMUIO K
apyromy nuuy (Hanpumep, Kynnga-npogaxa, MeHa, JapeHue, peHTa, HacnegoBaHue).

AHarnormyHbiM obpasom npu nepexoge npaBa COBCTBEHHOCTM Ha Xunoe
nomMelleHne K OpyroMy nuuy AOOSDKEH pelaTbCsi BOMPOC O COXpaHeHMM npasa
NoSib30BaHUS 3TUM XUSbIM MOMELLEHMEM 3a ObIBLUMM YfEeHOM CeMbu COBCTBEHHMKA
XWUIOro MOMeLLeHusi, KOTOpbI paHee peanu3oBasnl CBOE MNpaBO Ha MpuBaTM3aLUIO
XWUIOro NOMELLIEHUS!, @ 3aTEM BCENUICSA B MHOE XWUITOe NMOMELLEHNEe B Ka4yeCcTBe YreHa
CeMbW HaHMMaTena no [AOroBopy COUManbHOro HarMma W, npoxuBasi B Hem, gan
HeoOxogumoe NS npMBaTU3aLumn 3TOro XKUMOro NOMeLLeHUs cornacue.

19. Mo cmbicny nonoxeHun yactn 5 crtaten 31 KK PP cobCcTBEHHMK XUoro
noMeLLeHNsa He NULWEH BO3MOXHOCTU MO COBCTBEHHOMY YCMOTPEHUIO pacnopaauTbes
nNpUHaanexawmm emMy XurnblM nomelleHnemMm (Hanpumep, npogatb, NOA4apuUTb) U B TOM
cnyyae, ecnu He UCTEK CPOK npaBa Nofib30BaHUSA 3TUM XUIbIM NoMeLeHneM BbiBLLIErO
YyfieHa ceMbW CODCTBEHHMKA, YCTAHOBIEHHbIN CyAOM Ha OCHOBaHMu Yactn 4 ctatbu 31
KK PO.

Ecnn B nepuon [encTBUA YCTAHOBSIEHHOrO CyOM CpoOKa npaBa Mofb30BaHUs
XunbiM nomelieHnem ObIBLUErO 4rieHa cemMbu COBCTBEHHMKA MNpaBO COBCTBEHHOCTU
3TOro COOCTBEHHMKA Ha >KUIOe TMOMELleHNe npekpaweHo Mno TeM WM MHbIM
OCHOBaHWAM (HanpuMmep, B CBSA3N CO CMepPTbi COOCTBEHHMKA XUIIOr0o MOMeELLeHus:, B
pesynbTate COBEpLUEHNA CODCTBEHHUKOM [paXK4aHCKO-MPaBOBbIX CAENOK), npaBo
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NoNb30BaHUA [aHHbIM XWUMbIM MOMELLEeHNEM ObIBLUEro 4YfieHa cemMbu COBCTBEHHMKa
npekpawaeTcs o4HOBPEMEHHO C NpekpaLleHnem npasa COOCTBEHHOCTN OO0 UCTEYEHUs
yKa3aHHOro cpoka u oH 06si3aH ocBob6oauTb xuroe nomelleHne (4actb 5 cratom 31,
YyacTb 1 ctatbun 35 XKK P®).

Ecnn ObIBLUMIA 4YneH ceMbu COOCTBEHHMKA HE OCBODOOXAAET Xunoe nomeLleHue,
HOBbIA COBCTBEHHWK 3TOrO XMIOro noMeLleHnsa Bnpase TpeboBaTb ero BbiCENEHUA n3
AAHHOrO XMNoro nomelleHns B cyaebHom nopsigke (Hactb 1 ctatbn 35 KK PO).

20. Cygam pOns npaBuIibHOrO paspelleHus gern no crnopam, CBS3aHHbIM C
N3bATUEM XUINOro NOMELLEHUs Y COBCTBEHHMKA NyTeM BblKyna B CBA3W C U3bATUMEM
COOTBETCTBYIOLLEro 3eMeNbHOro yyactka AN rocygapCTBEHHbIX UMM MyHULMNANbHbIX
HyxA (ctatbsa 32 XKK P®), Heobxogumo nmeTb B BUAY cnegytoLlee:

a) HopMbl, cogepxawmeca B ctatbe 32 KK P®, B pa3Butne nonoxeHnn yactm 3
ctatbn 35 KoHctutyumm Poccumrckon Pefepaumm 0 BO3MOXHOCTU NPUHYAUTENBHOMO
OTYYXOEHMA WMyLlecTBa [ANS rOCYOAapCTBEHHbIX HYXA TOMbKO Mpu  YCNoBun
npeaBapuTENnbHOrO M PaBHOLIEHHOTO BO3MELLEHUS HanpasrieHbl npexae BCero Ha
obecrneyeHne nNpas U 3aKOHHbLIX MHTEPECOB CODCTBEHHMKA XUITOro NOMELLEHUS;

0) peweHne 00 UIBATUM XUNOrO MOMELLEHMA MyTeM BblKyna AOIMKHO OblTb
NMPUHATO KOMMETEHTHbLIM OPraHoM, TO €CTb OpraHOM roCyAapCTBEHHOW BRnactu unu
OpraHoM MECTHOro caMoynpaBsfeHusi, MNPUHABLIMMU  pelleHne 006  u3bATUK
COOTBETCTBYIOLLEro 3eMeNbHOro yyactka AN rocygapCTBEHHbIX UMM MyHULMNANbHbIX
HyXA (4acTb 2 ctatbkn 32 XK P®). NMpaBoBoe ocHOBaHWe Nosib3oBaHMA COBCTBEHHUKOM
XWUNOro nomeLleHns 3eMerbHbIM y4acTKOM (COBCTBEHHOCTb, apeHaa, MOXW3HEHHOoe
Hacrnegyemoe BnageHue, npaBo NOCTOAHHOTO (6eccpOYHOro) nonb30BaHUA) 3HaYeHUN
He umeeT. [MopsaoK NOArOTOBKN N NMPUHATUA pelleHnst 00 U3bATUN 3eMeNbHOro y4acTka
ANA rocygapCTBEHHbIX WM MyHUUMNanbHbIX HyX4 onpegensetca denepanbHbiM
3aKoHOOATeNbLCTBOM, B YaCTHOCTWU TPaXOaHCKMM U 3eMerbHbIM 3aKoHOOaTellbCTBOM
(ctatbn 279 - 283 K PO, cratem 9 - 11, 49, 55, 61, 63 3emenbHOro kKoAekca
Poccunckon ®epepaunn);

B) 006A3aHHOCTb MO [AOKa3blBaHUIO TOrO, YTO MPUHATOE peweHne 06 U3bATUU
3eMenbHOro y4yactka OOyCcrnoBfeHO TroCydapCTBEHHbIMUM WU MyHMUMNANbHbLIMU
HY>XOaMW U UCMONb30BaHNE OAHHOIO 3eMefbHOro yyacTtka B uensax, Ans KOTOpbIX OH
n3biMaeTcs, HeBO3MOXHO 6e3  npekpawleHuss npaBa  COBCTBEHHOCTM  Ha
COOTBETCTBYIOLLlEe >Xuroe nomMmeweHne (ctatbm 49, 55 3emenbHoOro kKogekca
Poccunckon depepaumm, nyHKT 1 ctatbn 239 K P®), 3a ucknoyeHMeM cnyyaes,
nNpesyCMOTPEHHbIX 3akoHOM (Hanpumep, 4Yactamu 10 - 11 crtatem 32 XK PO),
BO3MnaraeTcs Ha rocyapCTBEHHbIN OpraH UM opraH MeCcTHOro camoyrpaBrieHUs.

Mog rocygapCTBEHHbIMU UMW MYHUUMNANbHLIMUA  HYXZaMu  NpU - U3BATUK
3eMernbHbIX Yy4YacTKOB crnegyeT noHumaTtb notpebHoctn Poccunckon Pepnepauumu,
cybbekta Poccuinckon degepaumm mnv MyHUUMnansHoOro obpasoBaHus, CBA3a@HHbIE C
obcTosATENBCTBAMM, YCTAHOBIIEHHBIMW COOTBETCTBEHHO dhefieparnibHbIMU 3aKOHaMU Unn
3aKkoHamu cybbekToB Poccurckon degepauunn, yaoBneTBOPEHME KOTOPbIX HEBO3MOXHO
6e3 wu3bATMA 3eMesibHbIX Y4YacTKOB (Hanpumep, BbINOSIHEHUE MeXOyHapOAHbIX
obasaTtensctB Poccuinckon Pepepaumun, pasmelieHne OOBLEKTOB rocydapCTBEHHOMO
NN MYHULUMNANbHOIO 3HAYeHUsA NMpu OTCYTCTBUM OPYrMxX BapuaHTOB UX pasMeLLeHus,
3aCcTpovika B COOTBETCTBMM C reHeparibHbiIMM MflaHaMu TOPOACKUX U CeNbCKUX
noceneHun);

r) cobnogeHne npegycMoTpeHHon Yactsamm 2 - 4 ctatbn 32 XK PO npouenypbl,
npegwecTByOWEeNn U3BbATUIO  KUITOrO  NOMEeLWeHus Yy CcobCTBEHHUKa, SBNAeTcs
oba3aTenbHbIM, @ MNOTOMY MNOAMEXUT NPOBEPKE Kak OOCTOATENbCTBO, WUMeloLlee
3HayeHwue no geny. [laHHas npoueaypa BKNOYaeT B cebs: NpUHATUE YNONHOMOYEHHbIM
OpraHoM pelleHns o6 U3bATUM XWUNoro nomelleHuss (dactb 2 crtatbn 32 KK P®),
rocy4apCTBEHHYIO perncTpaumio  3TOro peLlleHus B OpraHe, OCyLLeCTBRSWeM
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rocyJapCTBEHHYKO perMcTpauuio npas Ha HeaBMXKMMOE UMYLLECTBO M CAESIOK C HUM
(yactb 3 ctatbu 32 XK PO®), yBegomrneHne B NUCbMeHHOMW dopMe cobCTBEHHMKA
XWOro  NOMeELLEHNa He no3gHee YeM 3a rog A0 MpeacTosiwero  Usbatus
NPUHaANexawero emy Xusoro noMeLeHns 0 NPUHATOM pelleHnn 06 U3bATUM U gaTe
ero rocygapcTBeHHoOM pernctpaumm (4actb 4 ctatbn 32 KK PO).

Mpn atom wucxoga u3 nonoxeHun 4vactm 4 crtatbm 32 KK PO opuguyeckm
3HaYMMbIM OBCTOATENLCTBOM SBMISIETCA HE TOSbKO (paKT HanpaBrieHus YKasaHHOro
yBeOOMSMEHUS COBCTBEHHUKY XUMOro NoMeLLEHNsS KOMNETEHTHLIM OpraHoM, HO U doakT
nosiyyeHns CoBCTBEHHWKOM Takoro ysegomsieHus. B aTon c¢Bs3uM coobueHne B
cpencTBax MaccoBOM MHpopMauun (Hanpumep, No paguo, TeNeBUOEHUIO, B NeYaTHbIX
nagaHusax, MHtepHeTte) 06 U3BbATUKN XKUNOro NOMELLEHUSI Y KOHKPETHOro COBCTBEHHMKA
He MoXeT ObITb MPU3HAHO HaAnexawum n3BelleHMeM CcoOBCTBEHHMKa O NPeacToALLEM
N3BATUN JAHHOIO XUOro NOMELLEHMS.

HecobntogeHne npoueaypbl, NpeawecTBYOWEN U3BbATUIO XKUMAOMO NoMeLLeHnsa y
cobCcTBEHHMKA, OOMKHO BrieYvb 3a COB60ON OTKa3 B UCKe OpraHy rocygapCTBEHHOW BnacTtu
(opraHy mecTHOro camoynpassieHu1s1) O BbIKyMNe XXUoro NoMeLLeHns;

A) WCK O BbIKyNne >XWUIOro MOMELLEHNS MOXeT OblTb MNpeabsBfeH OpraHom
rocygapCTBEHHOW BRacTuU UMW OpraHoOM MECTHOrO camMoyrpaBfieHUs1 B TevyeHue OBYX
neT C MOMEHTa HanpaBfeHusi COBCTBEHHMKY >XUMOr0 MNOMELLEHUS W3BELLEHUS O
NPUHATOM WMU peLleHNUn 00 M3bATUM NpUHALNEexawero emy >XUMoro MoMeLleHus
(yactb 9 ctatbun 32 XKK P®). lNponyck AaHHOro cpoka SABNAETCS OCHOBaAHWEM K OTKasy B
NCKe O BbIKYME XWUNOro NOMeLLEHNS;

e) ecnu CoBCTBEHHUKOM (COCOBCTBEHHMKOM) M3bIMAEMOrO >XUMOr0 MOMELLEHNS
SIBNSIETCA HECOBEPLUEHHONETHUN UNN B HEM MPOXMBAIOT HaXoAsALWMECS NOA ONEKON Unn
NonevYnTeNsLCTBOM YfieHbl CeEMbM COOCTBEHHWKA LAHHOMO XWMOro nomMeLleHus nmbo
ocTaBlumecs 6e3 noneyvyeHUss poauTesien HeCOBEPLUEHHOSIETHUE YfleHbl CeMbM
cobcTBEHHMKA (O YEM M3BECTHO OpraHy Ornekn 1 NonedYnTenbcTBa), TO ANs OTYYXXAEHUS
XWUIOro NoMeLLeHns Heobxo4MMO corfacue opraHa onekn u nonevnTenbcTea (MyHKT 2
ctatbu 37, NyHKT 4 ctatbn 292 K PO, ctaTtbs 20 ®efepanbHOro 3akoHa oT 24 anpens
2008 r. N 48-93 "O6 oneke u noneuutenbctee"). [na BbIABNEHUS Hannuma Takoro
cornacus 1 3awuTbl NpaB U 3aKOHHbIX MHTEPECOB yKa3aHHbIX KaTeropumn rpaxgaH cyay
HeobXo4MMO MpuBIeYb K y4acTUo B Aefle opraH Oneku U nonevymtenscTBa Ans gauu
3aKM4YeHNs No geny 0 COOTBETCTBUMN COrnaLlleHust O BbIKyMne XUoro noMmeLleHnsa (unm
NpefoCTaBIIEMOrO XUIIOro MOMELLEHUS B3aMeH U3bIMaeMoro) rnpaBamMm U 3aKOHHbIM
MHTepecaM HeCOBEPLUEHHONETHUX UNKn nogoneyHbix (ctates 47 MK PP);

X) MpuHUMasi BO BHWMaHWE, YTO TMpPaBOBbIM MOCNEACTBUMEM WU3BATUS Y
cobCcTBEHHMKA NpUHagnexallero emy Xusoro noMeLLeHnsa nyTem Bblkyna siBsieTCa ero
BbICENEHNe N3 3TOro XWUMOro NOMeLLEHNS, K y4acTUo B Aefie UCXoast U3 HOpM vactu 3
ctatbu 45 MK P® gormkeH 6bITb NpBReYeH NpoKypop;

3) BbIKyMHasi LleHa 13bIMaeMOoro >XXMroro NoMeLLeHnsa onpeaenseTcs no npasunam,
yKasaHHbIM B 4actn 7 ctatbn 32 XK PO, n BknoyaeT B cebs pbIHOYHYKO CTOMMOCTb
XWUIOro NMoMeLLeHunsl, a Takke YObITKUA, NMPUYMHEHHbIE COBCTBEHHUKY €ro U3bsTUEM, B
TOM 4ucne YynyweHHyo Bbirogy. [lpuMepHbIi nepeyeHb BO3MOXHbIX YObITKOB
COBCTBEHHMKA XUMOro noMelleHnsa npmeoautca B YacTtu 7 ctatek 32 XKK PO. BmecTe ¢
TEM B BbIKYMHYK LIEHY XXWIIOro MOMELLEHUS, Kak criegyeT U3 copepXaHus yactm 5
ctratbn 32 XK P®, He MoryT BKMoYaTbCs MPOU3BEOEHHbIE COOCTBEHHMKOM XXWUIOro
NOMELLEHNSA BIIOXEHUS B XKWUIIO€ TMOMELLEHNEe, 3HAYUTESNTbHO YBEnMYMBLUME €ro
CTOMMOCTb (Hanpumep, KanuTanbHbI PEMOHT), NPU YCNOBWUW, YTO OHU CAEeNaHbl B
nepuog C MOMeHTa MofnyyYeHns COOCTBEHHUKOM yBeAOMIIEHUA, YKa3aHHOro B 4yactu 4
ctatbn 32 XK P®, o NpuHyaANTENBHOM U3BATUN XKUITOr0 NOMELLEHNA OO 3aKM4YeHUs
A0roBopa O BbIKYMe XWUOoro NOMELLEHNSA U HE OTHOCATCS K YMcny Heobxoanmblx 3aTpar,
obecnevnBaoLLnX UCNOSb30BAHUE XMUMOro NOMELLEHUS MO HA3HAYEHUIO.
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[na paspelweHus cnopa mexagy CToOpoHamu MO BOMPOCY O PbIHOYHOM CTOMMOCTU
XXNIOro NoOMeLLEeHUs cyqoM MOXeT BbiTb HasHaveHa akcnepTusa (ctatba 79 MK PO);

n) TpeboBaHMe oOpraHa rocygapCTBEHHOMW BfacTM WKW oOpraHa MeCTHOro
camoynpaBfeHusi, MNpPUHSABLLENO peleHne 06 WU3bATUN XKUNOro MNOMELLEHNd, O
nepeceneHmm cobCTBEHHMKA W3bLIMAEMOro >XUIIOr0 MOMELLEHUS B Apyroe >Xuroe
nomMeLeHne He MOXeT OblTb YOOBNETBOPEHO, €CfiM COBCTBEHHUK XXMUNOro nomMeLeHus
BO3paXkaeT MPOTUB ITOro, Tak Kak B COOTBETCTBMM C 4YacTbto 8 crtatbn 32 KK PO
npefocTaBfieHMe COBCTBEHHUKY >XMMOFO MOMELLEHUs B3aMEH W3biIMaemMoro Apyroro
XXWUITOro NOMeLLEeHUs OMYCKaeTCHa TOSbKO MO COorfalleHumto CTOPOH.

Cyn Takke He BnpaBe 06sa3aTb yKasaHHble opraHbl obecrneynTb COOCTBEHHMKA
N3bIMAEMOro >KUIIOro MNOMELLUEHNA APYrMM  XWUNbIM  NOMELLEHNEM, MOCKOSMbKY U3
cogepxaHuna ctatbn 32 XKK PO cnefgyet, YTo Ha opraH rocygapCTBEHHOM BnacTu unum
opraH MEeCTHOro camoynpaBfieHus, MpuHsSBLWNE pelleHne 06 U3BbATUM XKUNOoro
nomMeLleHns, Bo3naraeTcss o00s3aHHOCTb JiMWb MO  BbiMSlaTe€  BbIKYNMHOM  LEHbI
N3bIMaeMOro >XMoro NoMeLLeHs.

B cnyyae cornaweHus CTOPOH O nNpefocTaBfieHUn OPYroro Xusioro rnoMeLleHus
B3aMeH M3bIMaeMOro BbIKynHas LeHa U3bIMaeMoro Xusoro noMeLleHnsa onpegensieTca
no npasunam 4vactm 7 crtatbn 32 XK PO ¢ 3a4eToM CTOMMOCTM MNpeaocTaBnsieMoro
Xunoro nomeweHus (4actb 8 ctatbn 32 XKK PO). Ecriiv CTOMMOCTb XXMUMOro NoMeLLeHs,
nepegaBaemMoro B COGCTBEHHOCTb B3aMEH U3bIMAEMOrO XWUSbs, HUXE BbIKYMHOW LEHbI
N3bIMaeMOro XUoro noMeLLeHusi, To COBCTBEHHUKY BbINSlaYnMBaeTCs pasHuUa Mexay
CTOMMOCTbIO MPEXHEero W HOBOIO >KUMAOFO MNOMELLEHNd, a ecnn CTOUMMOCTb
NpesoCTaBfIIEMOrO XUMOro NOMELEHUs Bbile BbIKYMHOW LeHbl M3bIMAaeMOro XuUnoro
noMeLleHns, TO MO COrfnaweHno CTopoH 0B6S3aHHOCTbL MO onnate pasHuubl Mexay
HUMK BO3NnaraeTcsa Ha COOCTBEHHMKA.

Mo cmbicny 4Yactn 8 ctatbn 32 KK P® coBGCTBEHHMKY XUITOro NOMeLLEeHUs apyroe
Xurnoe noMelleHne B3aMeH MW3bIMaeMoro [OSPKHO MNpPeaoCTaBnsaATbCsA Ha npase
cobcTBeHHOCTU. Bmecte € TeM He WCKNHOYEeHa BO3MOXHOCTb MpeaocTaBreHus
COBCTBEHHMKY C ero corfnacusi Apyroro >XUroro MOMELWEHUs Ha WHbIX MNpaBOBbIX
OCHOBaHMAX (Hanpumep, M3 FOCYAapCTBEHHOrO WU  MYHULMNASIbHOMO XXWUIULLHOIO
doHA4a No [OroBopy coumarbHOro Havma; No AOroBOpy HammMa B AOMax CUCTEMb
coumnanbHoro obcnyxmBaHust HaceneHus);

K) BbIKYNn >KWUMAOrO0 MOMELWeHUss [[O MWCTeYeHUss roda Cco [OHS  NonyvYeHus
COBCTBEHHMKOM yBEOOMSIEHUST O MPeAcTosWEM U3bATUM  KUMOFO  MOMELLEeHUs
aonyckaeTtcsa B cuny Yactn 4 ctatbn 32 KK P® Tonbko ¢ cornacusi COGCTBEHHUKA;

n) pes3ontoTMBHAs 4YacTb pelleHna cyga o6 yaoBNeTBOPEHUM UCKa O BblKyne
XWUIoro nomMeLeHns SOMmKHa coaepKaTb BbIBOA O npekpalleHun npasa cob6CTBEHHOCTH
nmua Ha Xunoe nomMeLleHne n o BbinnaTte COBCTBEHHUKY OEHEXHOW KoMneHcauum munm
npefoCTaBfiEHUM OPYroro KOHKPETHOro XXWUMOro MOMELLEHUS B3aMeH W3biIMaemoro B
COBCTBEHHOCTb WM Ha WHbIX MpPaBOBbIX OCHOBaHUAX Poccunckon depepaunen,
cybbektom Poccuiickon depepauumn mnv MyHuumnanbHbiM obpasoBaHMeM (4acTb 6
ctatbn 32 KK P®).

21. Cygam HagnexuT MeTb B BUAY, YTO roCyAapCTBEHHAs pernctpaums peLeHuns
opraHa rocygapCTBEHHOW BlacT UM OpraHa MecTHOro camoyrnpasfeHus ob n3batum
XWOro MNoMmeweHnst 'y CODCTBEHHMKA MyTeM BblKyna B CBSA3M C  U3bATUMEM
COOTBETCTBYHIOLLENO 3€eMeSIbHOro yyactka And rocyAapCTBEHHbIX UM MYyHUUMNANbHbIX
HY>XXJ HE OorpaHu4MBaeT NPaBOMOYUM COBCTBEHHMKA MO CBOEMY YCMOTPEHMUIO BnageThb,
nosib3oBaTbCA M pacrnopsikatbCA AaHHbIM XWMbIM MOMELEHMEM M He CHUMaeT C
cobcTBEHHMKA 0053aHHOCTU HECTU BpeMsi Coaep)KaHUst XKUMOro nomelleHus (ctaTbs
209 MK P®, yactu 2 - 4 ctatbm 30, 4acTb 5 ctatbun 32 KK P®).

22. Cypam cnegyeT yuuTtbiBaTb, 4TO B cuny Yactm 10 cratem 32 XK PO
Npu3HaHMe B YCTaAHOBSIEHHOM TMOPSAKE MHOMOKBapTUPHOrO [[OoMa aBapuiHbIM U
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nognexatium CHOCY U PeKOHCTPYKUUK aBnaeTcs, no obuwemMy npasusy, OCHOBaHUEM
ANs NpeabsiBieHUs  OpraHoM,  MNPUHSBWIMM  Takoe  pelweHne  (TO  ecTb
MEeXBEeJOMCTBEHHOM KOMMUCCUEN, CO3d4aBaeMon UCXOOs U3 NPUHAANEXHOCTU XUMOro
aomMa enepanbHbiM OpraHoM MCMOSTHUTENBHOW BIiacTW, OpraHoOM MCMNOSTHUTENBHOMN
Bnactu cybbekrta Poccuickon ®egepaumm nnm opraHoM MeCTHOrO camoyrnpasfeHuns), K
COBCTBEHHMKAM XWMbIX MOMELLEHUN B yKa3aHHOM JOoMe TpeboBaHWA O ero CHoce unu
PEKOHCTPYKLUUM B pa3yMHbIN CPOK 3a CHET UX COBCTBEHHbBIX CPeACTB.

B Tom cnyyae, ecnm cOBCTBEHHMKM XKUMbIX NOMELLEHUN B NPeAoCTaBfiEHHbIA UM
CPOK HEe OCYLLECTBUIIM CHOC WM PEKOHCTPYKLMIO MHOFOKBapTUPHOrO AoMa, OpraHom
MECTHOro camoyrnpaBfieHUs1 NPUHUMaEeTCHa pelleHne ob N3bATUM 3eMerbHOro yyacTka,
Ha KOTOPOM pPacnosfioXeH yKasaHHbIN aBapuiHbIA OOM, ANS MyHUUMNANbHbIX HY>XA (OHK
3aKn4alTcs B TOM, YTOObl HA TEPPUTOPUM MYyHUUMNANBHOro obpasoBaHnsa He Bbino
Xunoro goma, He nossonswowero obecrnedntb 6e30NacHOCTb XU3HU U 300POBbA
rpaxkgaH) U, COOTBETCTBEHHO, 06 U3BATUN KaXKO0MO XXUITOro NOMELLEHUS B AOME NyTEM
BblKyna, 3a WUCKMOYEHWEM KUIbIX MOMELLEHUN, MpuUHagnexawmx Ha npase
cOBCTBEHHOCTU  MyHUUMNanbHOMYy obpasoBaHuo. K nopsagky  Bbikyna  XXWUnbiX
nomMeLleHnin B aBapumHOM MHOrOKBapTUPHOM JOMeE B 3TOM cnyyae cornacHo 4actu 10
ctatbn 32 XK P® npumeHstoTca Hopmbl Yacten 1 - 3, 5 - 9 ctatbn 32 XKK PO. lNpu
3TOM nonoxeHus 4vactu 4 ctatenm 32 XK PO o npeaBaputesisHOM yBeOOMMEHUMU
cobcTBEHHMKA 06 U3BATUKN NpUHAANEXALLEro eMy XXMUMOro NOMELLEHUS NPUMEHEHUIO He
nognexar.

Heobxognmo obpatuTb BHMMaHWE cygoB Ha TO, 4TO XKWMNULWHBLIM KOLEKCOM
Poccunckon depepauum He YCTaHOBMEHblI MNpaBOBble MNOCNEACTBUS MPU3HAHUSA B
YCT@HOBMIEHHOM MOpPSiAKE aBapuMHbIM W MOAMEXalWuM CHOCY WS PEKOHCTPYKLUMU
MHOrFOKBapTUPHOrO AoMa, B KOTOPOM MPOXMBAKT HE TOSIbKO COOCTBEHHUKU KUMbIX
NOMELLEHN, HO U HAHUMATENN XUMbIX NOMELLEHUA N0 AOroBOPY COUManbHOro Hamma.
YuuTbiBas 970, NpU PacCMOTPEHUN CMOPOB, CBA3AHHbLIX C 0BecnevYeHnemM XUIULHbIX
npasB COB6CTBEHHMKOB XMUrbIX NOMELLEHNA B TAKOM MHOMOKBapTUPHOM JOMe, Cy[ Bnpase
mexogd u3 Hopm 4Yactmh 1 ctatbm 7 KK PP 0 npuMEHEHUM KUIULLHOIO
3aKkoHodaTenbCTBa MO aHasnorMm NPUMEHUTb K Ha3BaHHbIM OTHOLUEHUAM MOJSIOXEHUSA
yactn 10 ctatbn 32 XK PO 06 n3batum Xnnoro nomelleHnsa y cobCctBeHHuKa nyTem
Bblkyna nvbo O npefocTaBfieHMM eMmy OPYroro XXKWUoro MOMELLEHUs C 3a4eToOM ero
CTOMMOCTW B BbIKYMHYHO LIEHY.

CouuarbHbIl HaeM Xuso2o rnoMeuw,eHus

23. OcHoBaHMeEM 3aKn4eHns 4oroBopa CoumanbHOro Harma ABnaeTcs NpUHAToe
c cobnogeHnem TpeboBaHmn XunuwHoro kogekca Poccurickon ®egepaumm pelLeHne
opraHa MeCTHOro CcaMoyrnpaBfieHnss O MNpPeaoCTaBfEHUN  XWUMOro  MNoMeLeHUs
rpaXkgaHwuHy, COCTOSILLLEMY Ha y4eTe B Ka4eCTBe HYXXAALWErocsi B XXWUoM NMOMELLEHUN
(yactn 3 n 4 ctatbn 57, ctatbs 63 KK P®). YkaszaHHOe pelueHne MOXeT BbiTb NPUHATO
N WHBbIM YMOSIHOMOYEHHBIM OpraHoM B cry4vasx, NPeayCMOTPEHHbIX eaepanbHbiM
3aKkoHOM, Yykasom [lpesngeHta Poccuinckon dPegepaumm wmnu 3akoHOM cybbekTa
Poccunckon degepaunmm (NyHKT 6 ctatbn 12, NyHKT 5 cTaTbn 13, yactu 3, 4 ctatbn 49
KK PO).

BmecTe ¢ Tem XXunuuwHein kogekc Poccuinckon degepaumm He npegycmaTpmBaeT
OCHOBaHWI, Nopsiaka M NOCrneacTBMi NPU3HAHUA peLleHns O NpeaoCTaBfIEHUN XKUIOro
nomMeLLeHNs No JOroBopy coumanbHOro HanmMa HeaencTBUTENbHbIM.

B cBA3n ¢ aTuM cygam crnegyeTt UCXoauTb M3 TOro, YTO HapylleHue TpeboBaHumn
KunuwHoro kogekca Poccunckon  depepauum  Npy NPUHATUM  pPELLEHUS O
npefoCTaBfIEHMM KUMOMO MOMELLEHUS MO [OroBOpYy CouuanbHOr0 HanMMa C y4eToMm
nosioxeHnn nyHkra 2 4actm 3 ctatbn 11 XK P® n yactn 4 ctaten 57 XK PP moxeTt
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CNYyXUTb OCHOBaHWeM [Nnda npeabsiBrieHna B cyaebHom nopsigke TpeboBaHua o
NPU3HaHMM 3TOrO PELUeHUs, a TakkKe 3aKMYEeHHOr0 Ha ero OCHOBaHuMM [O0orosopa
counanbHOro HammMa HeOeWcTBUTENbHbIMA W BbICENIEHUM MPOXMBAKLNX B KUIOM
nomeweHnn nuu. MockonbKy ykasaHHble TpeboBaHUA CBA3aHbl Mexay cobou, B Lensax
NpPaBUSTIbHOrO M CBOEBPEMEHHOIO PAacCMOTPEHUA U paspelleHus Aena OHW nognexat
pacCMOTPEHUIO CyOM B OOHOM MckoBoM npoussoactsee (ctatbs 151 [TIK PO).

TpeboBaHust O MPU3HAHUN HeOEeUCTBUTESbHbIMU pPeLUeHUs O MNpeaocTaBreHUN
rpakgaHWHy XUIoro nomMeLLeHns no JOroBopy coumnarbHOro Hamma 1 3akniyYeHHoro Ha
ero OCHOBaHMM [OroBopa CouManbHOro Harvma noanexar paspelleHuo UCXoas U3
aHanormm 3akoHa (4actb 1 crtateum 7 XK P®) npumeHUTENBHO K MNpaBunam,
YCTaHOBMEHHbIM cTaTbenn 168 [K PO, 0 HeoencTtBUTENbHOCTU COENKW, He
COOTBETCTBYHIOLLEN 3AKOHY UIM UHLIM NPAaBOBbIM akTaMm, a Takke NyHKToMm 1 ctaTtbm 181
K P®, npegycmaTpumBaowLnMM TPEXTOANYHbBIA CPOK MCKOBOW AaBHOCTM Mo TpeboBaHMto
O TMPUMEHEHUM MOCMeACTBUN HEeAENCTBUTESNIbHOCTU HUYTOXHOM COENKW, TeyeHue
KOTOPOro Ha4YMHaETCs CO AHS, Korga Ha4yanocb UCMNOSIHEHME 3TOW COENKMU.

C tpeboBaHnem 0 Npu3HaHUN HEOENCTBUTENBHBIMU pPELLEeHUs O NpeaoCTaBeHnn
XWIOro MOMELLEHUs NO AOroBOpY COUMANbHOMO Havma M 3aKMYEeHHOro Ha €ero
OCHOBaHWW [OroBopa couManbHOro HamMa BrpaBe o0b6paTUTbCs  rpaXkKgaHuH,
opraHusaums, opraH MeCTHOro camoynpaBfieHUs UM MHOW YNOSTHOMOYEHHbLIA OpraH,
NPUHABLUMA  pelleHne O MNpefoCTaBfiEHMM >KUIIOrO0 MNOMELLEHUS MO  [OroBopy
coumnanbHOro Havma, €eCcnm OHM CYMTAaKT, YTO ITUMU peLleHMeM U  OOroBOpoM
HapyLeHbl ux npaea (NyHKTbl 2, 6 Yyactn 3 ctatbn 11 XKK PO, ab3au naTtbin ctatbn 12
'K P®, nyHKT 2 cTtatbn 166 K P®), a Takke npokypop (4actb 1 ctatbn 45 MK PO).

Cyn BnpaBe npu3HaTb pelleHMe O NpefoCTaBfiEHUMM XXUIOro MoMeLeHust Mo
A0roBopy coumanbHOro HanMa HegencTBUTENbHbBIM, ecnn ByaeT YCTaHOBIEHO, YTO:

a) rpaxxgaHamu Oblny npegocTaBneHbl He COOTBETCTBYHOLME OENCTBUTESTbHOCTH
CBeAEeHUs, MNOCNYXMBLUME OCHOBAHMEM [fs MPUHATUS WX Ha Y4eT B KayecTBe
HY>XXOaKLWMXCA B XUIbIX NOMeLLeHusX (Hanpumep, 0 coctaBe ceMbU, 06 NCTOYHUKAX U
YpOBHE [OXOO0B, a Takke 00 wuMyllecTBe 4MEeHOB CeMbW, nognexaiwiem
Hanoroo6s1I0XKeHU0);

0) HapyweHbl npaBa [OPYrUX TrpaxdaH Ha yKasaHHOE Xunoe noMeLleHne
(Hanpumep, HapyLeHa o4epefHOCTb NPeaoCTaBAEHNS XUMOro NOMELLEHMS);

B) COBepLUEHbI HEMPaBOMEPHbIEe OENCTBUA OOSMKHOCTHLIMU NULAMWN NPU peLLEHNN
BOMpoOCa O NpeaoCTaBfEHUN XMUMOro NOMELLEHWS;

r) UMEeNM MeCTO UHble HapyLUeHUsa Mopsiaka M YCroBUIA NpPeaoCTaBreHnsa XuUnbix
noMeLleHnn no [AOroBopy couuanbHOro Havma, npenycMOTPEeHHbIX XKUIULLHbBIM
Kogekcom Poccuiickon denepaumun, begeparnbHbiMM 3akoHamMu, ykasamu [pe3ngeHTa,
3akoHamu cybbekta Poccurickon ®egepaumu.

[MockonbKy HeaencTBuUTENbHas caerika He BneveT puanyeckmx nocneacTemm, 3a
UCKMIOYEHNEM TeX, KOTOpble CBsi3aHbl C e€ee HeAeNCTBUTESNbHOCTbID, W OHa
HeJencTBuTenbHa C MOMeHTa ee coBepuweHus (NyHKT 1 ctatbu 167 K P®), 1o B
cnyyae npU3HaHUS HeOeUCTBUTESIbHbIM peLleHns O NpefoCTaBfieHUU rpaXaaHUHY
XXUIOro NOMeLLeHns No 4OroBopy coumanbHOro HanMa Npu3HaeTcs HeOEeNCTBUTENbHbBIM
TaKkKe U 3aKNYeHHbIN Ha OCHOBaHMM OaHHOIMO peLleHus JOroBop CoumanbHOro Hamma,
a nvua, NpoXxusarwLme B XXUTOM MOMELLEHU, NoanexaT BbICENEHNIO U3 HEro B paHee
3aHMMaeMoe VMU Xnnoe NoMeLLeHne, a B criydae HeBO3MOXXHOCTM BbICENEHMUS B paHee
3aHMMaeMoe XUMoe MOMeLleHMe MM UCX0OA U3 KOHKPETHbIX OBCTOATENbLCTB Aena
MOXeT ObITb NPeAoCTaBIEHO XWUNoe NoMeLLeHne, aHanorMyHoe paHee 3aHMMaemMoMy
(nyHKT 2 ctatbn 167 K PO).

24. CornacHo vactn 2 ctatb 69 XK P® uyneHbl cemMbn HaHMMATENS XUIOro
nomMeLLeHnsa No 4OroBopy CoLManbHOro Hama MMeEKT paBHble C HaHMMaTenem npasa u
00513aHHOCTM He3aBUCMMO OT TOro, BCEMANMCb NM OHWM B XWUNnoe nomelleHne
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OAHOBPEMEHHO C HaHumaTtenem wunu ObinNn BCeneHbl B KayecTBe YSIEHOB CeMbM
HaHMMaTens BNOCNeACTBMW. YneHbl CeMbW HaHUMaTensa WMEKT, B YacTHOCTH,
cnefywowme npasa: 6ecCpoOYHO NOSb30BaTLCA XUSbIM MOMeLLeHMeM (YacTb 2 cTaTbu
60 XK P®); coxpaHAaTb MpaBO MOSMb30BAHUA XWUNbIM MNOMELLEHNEM B chnyyae
BpemMeHHoro otcytctBua (ctatba 71 XK PO®); yyactBoBaTb B peLleHMM BOMPOCOB:
nepeycTponucTBa U nepensiaHUpoBKN XUNOro noMmelleHuns (NyHkT 5 yactu 1 ctatbn 26
KK P®), BceneHuss B yCTaHOBIIEHHOM MOpPSiAKE B XXWUIoe noMeLleHne Apyrux nu
(ctatba 70 XKK P®), obmeHa xunoro nomeweHnsa (ctatea 72 XK P®), caaum xunoro
nomelleHns B nogHaem (ctatbsa 76 XK P®), BceneHns BpeMeHHbIX XUrbLoB (CTaTbs
80 XK P®), nepeceneHnsa B xunoe nomelieHne meHbllero pasmepa (cratbs 81 XK
P®), nameHeHnsa pgorosopa coumanbHoro Hamma (ctatbs 82 XKK P®), pactopxeHus
A0rosopa couunanbHoro Havma (4actb 2 ctatb 83 XK PO).

[eecnocobHble W oOrpaHuvyeHHble CygOM B [AeecrnoCoBHOCTU 4YfieHbl CeMbM
HaHMMaTenst  XWUIIOro  MNOMELLEHUA  HeCyT  ConuaapHyt C  HaHumaTtenem
OTBETCTBEHHOCTb MO 0b6sA3aTenbCTBaM, BblTEKAKOLWNM N3 AOroBopa couunarbHOro Hanma
(obsizaTenbCcTBA MO COXPAHHOCTU XXWMOrMO MNOMELLEHNA W MOoAdepXaHu ero B
HagnexawemM COCTOSAHUKU, MO TeKyLLeMy PEMOHTY XXUIIOro MOMELLEHUs, N0 BHECEHUIO
nnaTtbl 3a XWUnoe noMmeLLeHne n KoMMyHarbHble yenyrm (HacTtb 3 ctatbm 67 KK PO).

25. Paspewasi crnopbl, CBsi3aHHble C TMPU3HAHWMEM JMUa YfEHOM CeMbM
HaHMMaTeNs >KUMAOro MOMeLeHUs Mo OOroBopy coumarbHOro Hauma, cydam
HeobXoQMMO y4UTbIBATb, YTO KPYr fnL, SBMSKOLWMXCS YrieHaMu CeMbW HaHuMaTens,
onpeneneH Yactbto 1 ctatbmn 69 XK P®. K HUM oTHOCATCS:

a) cynpyr, a Takke AeTU U poauTenn [aHHOrO0 HaHuMaTens, npoXxuearoline
COBMECTHO C HUM;

0) Opyrme pOACTBEHHWKWN, HETPYAOCMNOCOOHbIE WXOMBEHLbI, €CIIM OHU BCESIEHbI
HaHMMaTesieM B Ka4eCTBe YNEHOB €ro CeMbu 1 Be4yT C HUM obLLiee XO351MCTBO.

K opyrmm pogCcTBEHHUKaM Npu 3TOM MOryT ObITb OTHECEHbI Nobble POACTBEHHUKN
Kak caMoro HaHumarTerns, Tak U YfeHOB ero ceMbi He3aBMCUMO OT CTEMNEHN POACTBA Kak
No BOCXoAsILLEen, Tak U HACXOOSALLEN NINHUN.

Mpn onpegeneHun Kpyra nuu, OTHOCSALMXCA K HETPYAOCNOCOOHBIM MXANBEHLAM,
cyfaM HaanexuT pyKOBOACTBOBATbLCS MyHKTamu 2, 3 ctatbh 9 defepanbHOro 3akoHa
oT 17 pgekabps 2001 r. N 173-d3 "O Tpynosbix neHcusix B Poccunckon denepauymmn’,
cogepxalimmmn nepeyvyeHb HETPYLOCNOCOOHbIX ML, a TakKe NOHATUE HaxXOXOeHus nuua
Ha WXONBEHUMN.

Moo BepgeHnemM obuero Xxo3siMCTBa, ABNALWMMCA o06da3aTenbHbIM  YCIOBUEM
NPU3HaHWS YNeHaMn CeMbU HAHUMATENS OPYrMX POACTBEHHUKOB U HETPYAOCMNOCOOHbIX
WKOMBEHLUEB, cregyeT, B YaCTHOCTU, MOHMMAaTb HannymMe y HaHMMmaTerns M yKasaHHbIX
nny, coBMecTHoro BrogxkeTta, obLmMx pacxogoB Ha npuobpeTeHne NPOaYKTOB MUTAHUSA,
UMyLLIeCTBa AJ11 COBMECTHOIO MOfb30BaHNA U T.10.

Ona npusHaHna [pyrmx pPOACTBEHHUMKOB W HETPYAOCNOCOOHbLIX WXAUBEHLEB
yfeHamMn ceMbM  HaHuMmaTtens  TpebyeTca  Takke  BbIACHUTb  COAepKaHue
BOSIEM3bABIIEHNS HaHMMaTens (Opyrmx YNeHOB ero ceMbn) B OTHOLUEHUN UX BCENEHUS
B XXWUNoOe MOoMeLLEeHne: BCENSANUCh N OHU OIS MPOXUBAHUS B XXUITOM NMOMELLIEHUN KaK
YfeHbl CeMbM HaHUMaTens WnM >Xunoe nomeleHne npeaocTaBneHo WM Ans
NPOXMBaHUS MO MHbIM OCHOBaHMAM (4OroBOp MOAHANMMa, BPEMEHHble >XunbLlbl). B
crny4ae crnopa akT BCeneHus nvua B KayecTBe 4reHa CeMbu HaHumatens nmbo no
WHOMY OCHOBaHMIO MOXET ObITb NoATBEPXAEH NOOLIMKU AoKasaTenbcTBaMu (ctatbs 55
MK PO).

B cooTtBeTctBMM € 4vacTbio 1 ctatbn 69 KK P® yneHamn cembun HaHumaTtens,
KpOMe nepeymcrieHHbIX Bbille KaTeropum rpaxgaH, MoryT ObiTb NPU3HaHbl U MHbIE N1La,
HO NULLb B UCKITIOYMUTENBHBIX CryYasx U TONbKO B cyaebHoMm nopsiake. Pewas Bonpoc o
BO3MOXXHOCTU MPU3HAHUSA UHbIX NUL, YfeHaMn ceMbW HaHumaTens (Hanpumep, nuua,
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NpoXuBalLlero COBMECTHO C HaHumaTenem 6e3 peructpauum 6paka), cyay
HeobXo4MMO BbISICHUTb, ObIN NN 3TU NnUa BCESEHbl B XUIT0€ NOMELLEHNE B KadecTBe
4yfieHa ceMbW HaHUMaTenNs UM B MHOM KayecTBe, BENW N OHU C HaHUMaTenem obuiee
XO39MCTBO, B TEYEHME KAKOro BPEMEHWN OHWU MPOXMBAKOT B XXUIIOM NOMELLEHUN, UMEIOT
1N OHW NPaBO Ha APYroe Xunoe NoMeLLEHNEe N He YyTpadeHO NN UMK Takoe Npaso.

26. O6paTuTb BHWMMaHME CydOB Ha TO, YTO, MO CMbICIlY HaxogAWwuxca B
HOpMaTMBHOM eanHcTBE nonoxeHun ctatbk 69 KK P® n yactn 1 craten 70 XK PO,
nnua, BCENEHHbIe HaHMMaTEeNEM XUMoro NoMeLLeHs Mo AOroBopYy CoumManbHOro Hanma
B KayecTBe U4fEHOB ero cemMbW, npuobpeTaldT paBHble C HaHMMaTenem npasa U
00513aHHOCTM NPU YCIIOBUU, YTO OHWU BCESIEHbI B XWUSI0€ NMOMELLEHNE ¢ cobnogeHnem
npegycMoTpeHHoro 4actbto 1 ctatbn 70 XKK PP nopsgka peanusauumn HaHumaTtenem
npaBa Ha BCESfEeHNe B XUoe nomMeLleHne apyrmx nuu, B Ka4ecTBe YreHOB CBOEN CEMBM.

B cooTtBeTcTBMM € YacTblo 1 ctatbm 70 KK PO HaHMmMaTenb Bnpase C cornacusi B
NMMCbMEHHON )OPME YNIEeHOB CBOEWN CEMbMW, B TOM YUCNe BPEMEHHO OTCYTCTBYIOLLMX,
BCENMUTb B 3aHMMaeMoOe MM XWUSoe noMeLleHue No JOroBopy coumaribHOro Hamma
cBoero cynpyra, geten wu pogutenen. [lpym 3TOM He MMeeT 3HayeHusl, 4TOo
obecneyeHHOCTb OOLen nnowanbio XUNoro NMOMELLEHNA Ha KaXOoro 4reHa cembu
COCTaBUT MeHee y4eTHON HOopMbI (4acTb 5 ctaTtbn 50 KK PO).

B TO Xe BpemMs Ons BCeneHUss HaHUMaTenem B XXWoe nomelleHue Opyrnx
rpaXkgaH B Ka4ecTBe NPOXKMBaKOLLMX COBMECTHO C HUM YSIEHOB €ro CeMbM HaHMMaTenem
AOIMKHO ObITb NOSly4eHO cornacme B NMUCbMEHHOW DOpPME He TOSbKO YSIEHOB CBOEW
ceMbW, HO M HammopaTens. Hammopatenb BnpaBe 3anpeTuUTb BCeNeHwe Apyrux
rpaxkgaH, ecnm nocrne ux BceneHus obuasa nnowanb 3aHMMaeMOoro Xusoro noMeLleHus
Ha OAHOrO YfieHa CeEMbW COCTaBUT MEHEE YYETHON HOPMBI.

C uenbio obecnevyeHna npaBa HECOBEPLUEHHONETHUX OeTern XUTb W
BocnuTbiBaTbCA B ceMbe (cTaThs 54 CK P®) yacTbio 1 ctatbmn 70 KK P® yctaHoBneHo,
4YTO He TpebyeTcs cornacve OCTarnbHbIX YSIEHOB CEMbW HaHMMAaTENs U HanMmodaTens
AN1S1 BCENeHUst K poauTensiM X HeCOBEpPLLEHHONETHUX AeTen (3To MoryT ObITb AeTU Kak
CaMoro HaHumaTtensi, Tak U OpYyrnx YreHOB ero CemMbu, MNPOXUBAKOLWMX B XUIOM
rnomeLleHunn).

Cypnam Takke cnegyet umeTb B Buay, 4to KunuvwHbli kKogekc Poccuickomn
depepaummn (yactb 1 crtatem 70 XK P®) He npegycmaTtpuBaeT BO3MOXHOCTU
OrpaHN4YeHnss CcormnalleHMeM CTOPOH MpaBa MOMb30BAHUA KUMbIM MNOMELLEHNEM MO
A0roBopy couManbHOro HamnmMa BCEIeHHOro YrieHa ceMbW HaHMMaTens.

OTka3s HammopaTtensa B [adve corfacus Ha BCereHue pyrx nuy B KUoe
nomeleHne MoxeT ObITb ocnopeH B cygebHom nopsaake. Bmecte ¢ TeM NpUYMHLI, No
KOTOPbIM YfeHbl CeEMbM HaHMMaTens OTKasblBalOT B [aye corfacusi Ha BcerneHve B
Xunrnoe nomeLleHne gpyrux nud, He UMeoT NPaBOBOro 3Ha4YeHusi, a NOTOMY UX OTKas3 B
TakoM corfiacum He MOXeT BbITb MPU3HaH CyJOM HEMPaBOMEPHbIM.

27. BceneHve B xunoe nomelleHMe HOBbIX YSIEHOB CEMbW HAHUMATENS!, COrfacHo
yactm 2 ctatb 70 KK PO, Bneyetr 3a cobon HeOOXOAMMOCTb BHECEHMUA
COOTBETCTBYIOLLUNX U3MEHEHUA B paHee 3akMNiYeHHbIM OOroBop coumasribHOro Hamma
XXWUIOro NOMELLEHUs B YacTW yka3aHuUs Takux nvy B JaHHOM gorosope. BmecTte ¢ Tem
HecobnogeHne 3Ton HopMbl caMo No cebe He sBMASIeTCA OCHOBaHWEM ANSA NPU3HaHUs
BCENEHHOro YfieHa ceMbW HaHMMaTenNst He NPUOBpPETLLUMM MpaBa Ha Xunoe nomelleHne
npu cobngeHnn yctaHoBreHHoro Yyacteto 1 ctatem 70 XKK P® nopsigka BceneHus
HaHMMaTereM B XUIoe nomelleHne apyrmx rpaxkgaH B Ka4ecTBe YrieHOB CBOEN CEMbMW.

28. Ecnn Ha BceneHve nuua B Kunoe nomeweHne He Obino  nonyveHo
NMMCbMEHHOrO corfnacusi HaHumMatensa u (Unu) YNeHoB CeMbM HaHUMaTend, a Takke
cornacus HammopgaTens, Korga oHo Heobxogmmo (Yactb 1 ctatbn 70 XKK PO®), To Takoe
BCerieHme crnegyeTt paccMaTpuBaTb Kak HE3aKOHHOE M He nopoxJarollee y nvua npas
4yfieHa ceMbM HaHMMaTensd Ha Xunoe nomeuwieHne. B Takom cnyyae Hanmopatens,
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HaHMMaTesNb N (UNK) YNeH ceMbW HaHUMaTensa BnpaBe NpeabsBUTb K BCENUBLUEMYCS
nuuy TpeboBaHne 06 yCTpaHEeHUN HapyLIeHUA UX XUMULLHBIX NpaB 1 BOCCTaHOBEHUN
NOMOXEeHUA, CyLLeCTBOBaBLLEro Ao ux HapyweHus (NyHKT 2 Yyactn 3 ctatbn 11 XK PO),
Ha KOTOpoe UCcXoast U3 aHanornm 3akoHa (4actb 1 ctaten 7 KK P®) npumeHUTENbHO K
npasunam, npegycMoTpeHHbiM ctatben 208 K P®, wuckoBas p[aBHOCTb He
pacnpocTtpaHsieTcs. Npn yooBneTBOpeHMM Ha3BaHHOro TpeboBaHWA NULO, HE3aKOHHO
BCENMBLUEECA B XWMNoOe MoMeLleHne, MOANeXuT BbiceneHuo 6e3 npegocTaBneHus
APYroro Xunoro nomeLLeHums.

29. B cuny yactn 4 ctatbmn 69 XK P®, ecnu rpaxgaHuH nepectan ObiTb YneHOM
CEMbMW HaHUMATESA XWUIOro NoMeLLeHnsa no 4oroBopy coumansHoOro Hamma (Hanpumep,
B CBSA3M C pacTopeHwem Opaka, npekpalweHnem BefeHus obLiero xo3sancrtea), HO
npoJosnkaeT NpoXueaTtb B 3aHUMaeMOM XWIIOM MNOMELLEHUWU, 3a HUM COXPaHATCA
Takue >xe npaea, Kakme UMeKT HaHMMaTernb U YNeHbl ero ceMby, B TOM YuUCrie: NpaBo
6eccpoYHO NoNb30BaTbCA XWUMbIM MNOMelleHneMm (Yactb 2 ctaten 60 XK PO),
COXpPaHATb MpaBO MOMb30BaHUA XWIMbIM MOMELLEHVEM B CryvYae BpPEeMEHHOro
otcyTtcTBua (ctatbs 71 KK P®), npaBo BCensTb B XWUoe NOMELLEHWE OPYrnX Nuu C
cobnogeHnem npasun ctatbk 70 XKK P®, npaBo TpeboBaTb NpuHyanTenNsHOro obmeHa
Xunoro nomewieHust B cygedbHom nopsake (ctatesa 72 XK P®), npaBo 3akntoyaTb
AoroBop nogHamma c cobnogeHnem npasun ctatbun 76 XK PO un ap.

lMockonbKy 3a ObIBLUMM YNIEHOM CEeMbW HaHUMAaTEens XWMoro noMeLlleHns mno
AOroBOpY COUManbHOrO HavmMma, MpPoAOSKaWNMM NPOXUBATL B XXUIOM MOMELLEHUMN,
COXPaHSATCA Takue Xe npasa, Kakme UMelT HaHUMaTEeNb U YNeHbl ero ceMbu, To Ans
BCEIIEHMS HaHWMaTerneM CBOEro Ccynpyra, CBOMX COBEPLUEHHONMETHUX Aetern u
poauTenen, Apyrux rpaxgaH B KayecTBe YNeHOB CBOEW ceMbW TpebyeTcsa nosyyeHue
NMMCbLMEHHOIO COorfacua Ha3BaHHOro ObIBLUEro 4reHa ceMbW HaHumartensa (4actb 1
ctratbn 70 XK P®). lNonyyeHne cornacus ObiBLIErOo 4neHa CeMbW HaHuMMaTens B
YyCTaHOBNEHHOW 3aKOHOM hopMe TpebyeTcs Takke M B UHbIX Cry4asix OCyLLeCTBIIEHUS
HaHUMaTerneMm npaBoOMOYUA MO [OroBOpY couuanbHOro Hamma (0OMeH Xunoro
nomelleHns, nepegadya ero B nogHaem, BCeneHWe BPEMEHHbIX XWMbLOB, 3aMeHa
XWUNOro rMoMeLLeHns, nepeniaHnpoBka W MEepeycTPONUCTBO KUIOMO  MOMELLEHUS,
N3MEeHeHWe UM pacTopXxeHue 4orosopa).

30. Yacteto 4 crtatbm 69 XK P® ycraHoBneHa camocTodATeNbHas
OTBETCTBEHHOCTb ObIBLUErO 4feHa CeMbW HaHUMaTens XWMoro noMmeLleHns no
AOroBOpY couManbHOro HawMma, MpOoAOSKaKLWero rmnpoxvBaTb B 3TOM  XWUMOM
nomeLleHnn, no ero obAsarenbcTBaM, BbiTEKAKOLWMM U3 COOTBETCTBYIOLErO 4OroBopa
coumnanbHoro Havma. [loatomy OH BhApaBe notpeboBatb OT HauMmogaTtena u
HaHUMAaTenNs 3aKMYeHNa C HUM OTAENbHOro CornalleHus, onpeaensoLwero nopsaaok u
pasmep ero yyactus B pacxofax Mo BHECEHUIO MnaTtbl 3@ HAaeM XWUMoro NoMeLLeHns u
KOMMYHarbHble YCIyru, PEMOHT U cogepXXaHue Xunoro nomelleHus. lNpeanoxeHne o
3aKIIIOYEHUN TAKOro COrMalleHns MOXeT Takke MCXoauTb U OT HaHumaTens. Cnopebl,
BO3HMKalOLMe B CBSA3M C OTKA30M HarvmogaTensa u (Unv) HaHuMaTtens 3akno4ymTb Takoe
cornalleHne unm B CBA3WN C HeOOCTMKEHMEM COrnalleHus Mexzay CTOpoHamMu Mo ero
cofepXaHuto, paspeLuatoTcs B cyaebHom nopsiake.

Cyn, paccmaTpuBas Ha3BaHHble CMopbl, BipaBe NPUMEHUTENBHO K MOMOXEHUSAM
yacTten 4, 5 ctatbu 155, ctatbn 156 XKK PP n ctaten 249 'K PO onpegenuTb Nopsigok
N pasmep y4vactus BbIBLUErO YrieHa ceMbW HaHMMaTens B pacxogax Ha ornnarty Xuroro
NOMEeLLEHN N KOMMYHarnbHbIX YCIyr, UCXOAS U3 nNpuxogsawenca Ha Hero gonun obuuen
nnowiaan >XuMroro MOMeLLEeHUs, C BO3NOXEHWEM Ha HaumopaTtens (ynpasnsitoLLyto
opraHusaumio) 00A3aHHOCTU 3aKM4YMTb C ObIBLUMM 4YNIEHOM CeMbW HaHumaTens
COOTBETCTBYIOLLEe cornalleHne u BbldaTb eMy OTAErNbHbIN NNaTeXHbIN JOKYMEHT Ha
onnaTy >KUIIOro rMOMEeLWEeHUs W KOMMYyHarnbHbIX ycnyr. Ecnn  mexgy nvuamm,
NPOXMBAKOLLMMA B XWUIMOM MOMELLEHUN MO [OroBOpY COUManbHOro Hanmma, UMeeTcs
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cornawieHne ob onpegeneHMn nopsigka Mnofb30BaHUS 3TUM XKUIbIM MOMELLEHMEM
(Hanpumep, ObIBLUMK 4YfleH CEMbW HaHMMaTeNs MNosib3yeTcs OTAEeNbHOW KOMHATOM B
KBapTUpe), TO BbllLleHa3BaHHble pacxodbl MOryT ObITb onpegeneHbl CyaoM C y4eTOM
AaHHOro obcrosaTenbCcTBa.

31. Cynam HeobxoguMmo mmeTb B BuAy, 4TO KunuwHbin kogekc Poccuickomn
depepaumm He coOepXKUT HOPM O nMpaBe uYfeHa CeMbM HaHuMaTens >KUroro
nomMelleHna notpedoBaTb OT HanmMoaaTensa N3MEHEeHUs1 AoroBopa CoumnanbHOro Harma
nyTeEM 3aKNOYEHUs C HUM OTAENbHOIO AOroBopa coumnanbHOro Hamma. B ¢Ba3n ¢ aTum
TpeboBaHWe 4yneHa CeMbW HaHUMAaTEensd O 3aKfIOYEHUM C HUM OTAESNbHOro AoroBopa
HarMMa >XUMoro nomMeLleHnsa (B TOM Yucne ¢ yd4eToM MonoxeHun ctatbn 5 BBogHoro
3aKOHa W B OTHOLUEHMM >KUIIOrO0 MNOMELLEHUs, NPeaOCTaBNIEHHOro Mo [JOroBopy
coumnanbHoro Havma go 1 mapta 2005 roga), ucxogs u3 obbema XUNULWHBLIX NpaB
HaHUMaTenNs n YnNeHoB ero cembu, onpeneneHHblx ctratben 67 XK P® u nyHkToM 6
TunoBoro p[orosBopa couuanbHOrO0 HanWMa >KUAOFO MOMELLEHUS, YTBEPXKOEHHOIO
MoctaHoBneHuem lNpaButensctBa Poccunckon degepaumm ot 21 mas 2005 r. N 315,
yOOBMETBOPEHMNIO HE MOLNEXUT.

32. [Mpn BpeMEHHOM OTCYTCTBUN HAHMMATESIS XXUNOro NOMeLLEHUs U (MnNn) YneHos
€ero cembW, BKMOYasi ObIBLUMX YNIEHOB CEMbM, 3a HMMMK COXPaHSKTCS BCe npaBa U
00513aHHOCTM MO JOroBOpYy coumarnibHOro Harvma Xunoro nomelleHus (ctatea 71 XKK
P®). Ecnu oTcyTcTBME B XUIIOM NOMELLEHUN YKa3aHHbIX Nl HE HOCUT BPEMEHHOro
XapakTtepa, TO 3auMHTepecoBaHHble nuua (HammogaTenb, HaHMMaTeslb, YreHbl CeMbM
HaHuMMaTens) Bnpase notpeboBaTb B cyaebHOM nopsiake NpuUsHaHUA UxX yTpaTUBLLMMK
npaBO Ha XWNnoe nomMelleHne Ha ocHoBaHuMM 4YacTn 3 ctaTbn 83 KK PP B cBsAsu C
Bble3JOM B [pyroe MecCTO XWUTENbCTBA W pPacTOpXeHUss TeM caMbiM [Jorosopa
coumarnbHOro Hamma.

Paspelwas crnopbl O MNpPU3HaHUN HaHMMATENs, 4YneHa CeMbW HaHuMMaTens unm
OblBLUIErO 4YfeHa CeMbW HaHMMaTenst XUIMOro noMeLweHna YTpaTUBLLUMMKU MpaBo
NoJSib30BaHUS XUMbIM NOMELLEHMEM MO JOrOBOPY CouManbHOro Hanma BCreacTeme ux
NOCTOSIHHOIO OTCYTCTBUSI B >XWUSIOM MOMELLEHUN MO MpuyMHe Bble3da U3 Hero, cydam
HaONEeXWUT BbISICHATb: MO KakoW MPUYMHE M KaK OOMr0 OTBETYMK OTCYTCTBYET B >KUIOM
NoOMeLLEHNN, HOCUT NN ero Bble3[ M3 XXUIIOro NMOMELLEHUS BbIHYXAEHHbIN XapakTep
(KOH(PNUKTHBIE OTHOLIEHNA B CeEMbe, pacTopXeHue Opaka) unm [o6pOBOSbHLIN,
BpeMeHHbI (paboTta, obyyeHune, nevyeHne 1 T.M.) Unu NOCTOSIHHLIA (BbiBE3 CBOM BeELUM,
nepeexan B APYrov HaceneHHbIN NyHKT, BCTYNUST B HOBLIN Bpak U NpoXxmBaeT C HOBOM
CEMbEN B OPYrOM XXWSIOM MOMELLEHUN W T.M.), HE YNHWUIIUCb NIM eMy NPEensaTCTBUS B
NOSIb30BaHUM KUIbIM MOMELLEHNEM CO CTOPOHbI APYrUX NnL, NPOXUBAKOLLMX B HEM,
npuodpen nNu OTBETYMK MPaBO MOSb30BaHUA APYrMM XWUSbIM NMOMELLEHNEM B HOBOM
MEeCTe >XUTeNnbCTBa, UCMOSHSAET NM OH 06A3aHHOCTU NO [OroBOpYy MO onsiate XWUoro
noMeLLeHNa N KOMMYHarnbHbIX YCyr 1 ap.

Mpn ycTaHoBNEeHMM cyaomM 06CTOATENBCTB, CBUAETENBCTBYOLWMX O JOOPOBOSIbHOM
Bble3ge OTBEeTYMKa W3 XWMOro MOMELeHUs B Opyroe MecTO >XuTenbctBa M 06
OTCYTCTBUM NPENATCTBUIN B NOSb30BaHMUM XUITbIM NOMELLEHMEM, @ TaKkKe O ero oTkase B
OAHOCTOPOHHEM MNopsiAke OT NpaB U 00s13aHHOCTEN MO AOroBOPY COLManbHOro Hamma,
UCK O TMpU3HaHUM €ero yTpaTMBLUMM MpPaBO Ha XWNoe MOMELLEHNne nNoanexuT
yOOBMEeTBOPEHNO Ha ocHoBaHUM Yactu 3 ctatbh 83 XKK PP B cBs3M C pacTopXeHuem
OTBETYMKOM B OTHOLLEHMN cebsa JoroBopa coumanbHOro Hamma.

OTcyTcTBUE XKe Y rpagaHnHa, 40O6POBOSIbHO BbleXaBLUEro 13 XUIoro NoMeLLeHNs
B ApYyroe MecTO XUTeNbCTBa, B HOBOM MECTE XUTeNbCTBa NpaBa Mosfib30BaHUS XUSbIM
nomMeLLeHnemM no AoroBopy coumanbHOro HarMmMma unm npasa COBCTBEHHOCTU Ha Xunoe
noMmewieHne camo no cebe He MOXeT ABNATbCA OCHOBaHMEM Ans NPU3HAHUS
OTCYTCTBUS 3TOrO rpakgaHuHa B CMOPHOM XXWUSTOM MOMELLEHUN BPEMEHHbBIM, MOCKOSbKY
cornacHo yactn 2 crtatbnm 1 XK PO rpaxgaHe no CBOeMy YCMOTPEHWIO U B CBOUX
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WHTepecax OCYLUEeCTBAAT nNpuHagnexawue wuMm XunuwHble npaBa. HamepeHue
rpakgaHuHa oTKasaTbCA OT MOfb30BaHUS KWUIbIM  MOMELLEHMEM MO [OroBopy
coumanbHOro Harvma MOXeT MOoATBEpPXAaTbCs pasfMYHbIMU AoKa3aTenbCcTBamMu, B TOM
ynucrne u onpefeneHHbIMM OerCTBUSIMU, B COBOKYMHOCTU CBUOETENbCTBYOLWMUMAU O
TakoM BOJSIEN3BSABNEHUN TpaKOaHMHA KaK CTOPOHbl B [JOroBOpe Hamma XWUIoro
NOMeLLIEHMA.

33. lNpn paccMoTpeHun gen, CBsi3aHHbIX C OOMEHOM XWUITbIMW MOMELLEHUSIMN,
cygam cnegyeT yuuTbiBaTb, YTO B COOTBETCTBMM C YacTbio 1 cTaTb 72 U cTaTben 74
KK P® npeametom goroBopa obMeHa XuMbiIMUA MOMELLEHUAMU MOryT ObiTb TOJSIbKO
Xunble NnomMeLleHns, NpeaocTaBeHHble rpaxgaHam rno 4oroBopy coumnarnbHOro Hamma,
a cybbektamn obMeHa - HaHMMaTenu coumanbHOro Xunbs. OBMEH XUIbIX NOMELLEHUNA,
OTHOCAWMXCA K OHAY COouManbHOro MWCMOMb30BaHUSA, Ha >KUMble MNOMeLLEeHUs
WHOMBMAOYaNbHOro, CneuuanmanpoBaHHOMO W KUAULWHOMO (poHOa KOoMMepYecKoro
ncrnonb3oBaHna ("cMellaHHbIn" 06MeH), a Takke 0OMeH YneHOM CeMbM HaHUMaTenNs no
AOroBopy counarbHOro HanMa npUXOAdsWENCss Ha Hero Aonu nnowaan >Xuroro
noMeLLeHnsa ¢ ApyruMm nvuoM MNpu YCrOBUU BCESNIEHUS €ero B Ka4yecTBe 4fieHa CeMbM
HaHumaTens ("poAcTBeHHbIN" 0bMeH) XunuwHbiMm kogekcom Poccunckon depepaumm
He NpeayCMOTPEH.

Mcxoos na nonoxeHumn ctatbM 5 BBOAHOro 3akoHa OrpaHUYeHMss B OTHOLLEHMU
npegmeTa N CcyObekToB JoroBopa obMeHa XWUnbiMuM NOMEeLLEHNUAMU NPUMEHSIIOTCA U K
XUMbIM  NOMELLEHNAM, NPefoCTaBfeHHbIM rpaxgaHaMm Mo [AOroBopy CcoumanbHOro
Hanma go 1 mapta 2005 roga.

Mo genam gaHHOM KaTeropuu Takke cnegyeT MMeTb B BUAY, YTO MOPSAOK U
YyCroBuS peanu3aumm HaHuMaTenem u YneHamm ero ceMbu npasa Ha OBMEH XXUIOoro
nomMeLeHnsa onpegeneHsl B ctatbsax 72 - 74 KK PO. X HapylweHne MOXEeT CRyXUTb
OCHOBaHMEM [Ans MNpU3HaHMSA OOMeHa XWUNbIMA MNOMELLEHNAMU HeaeNCTBUTENbHbIM
(yactb 1 ctatbmn 75 XKK P®). O6MeH MOXeT ObiTb NPU3HaAH CyAOM HEOENCTBUTESNbHbLIM,
KpomMe TOro, no OCHOBaHWUAM, YCTAHOBIIEHHbIM rPaX4aHCKMM 3aKkoHOA4AaTeNbCTBOM AnNS
NPU3HaHUS  CcOENOK HeOeUCTBUTENbHbIMKM  (Hanpumep, UKTUBHOCTL OOMEHa,
coBepLueHne obmMeHa nop BrnvsiHuem obmana, Bcreactame 3abnyxaeHus).

34. ObsaAsaTenbHbIM ycrioBnemM obMeHa 3aHMMaemoro no JOroBopy CoLManbHOro
HanMMa >KUIIOro MOMELLUEHUs SABNSeTCs NosiydeHne HaHuMaTtenem MUCbMEHHOro
corfacusi Bcex NpOXMBalLLMX COBMECTHO C HUM YNIEHOB €ro CemMbW, B TOM 4uUcne
BPEMEHHO OTCYTCTBYIOLLMX, a Takke Hanmogatens (Yactb 1 ctatbn 72 XKK P®), a ecrniu
B JKANOM MOMELLEHNN MNPOXUBAKT HECOBEPLUEHHONETHME, HeaeecrnocobHble unn
OrpaHNYeHHO OeecnocobHble rpakgaHe, sIBAAOWMECS YfeHaMn CeMbU HaHUMaTens, -
Takke cornacms opraHoB OMekn M nonevntTenscTBa. HanmogaTtenb, cornacHo 4yactm 4
ctatb 74 XK P®, BnpaBe oTkasatb B [Jaye cornacusi Ha OOMEH XuibiMu
NnoMeLLeHNAMIN TOSMbKO B criydasix, npeaycMoTpeHHbIX ctatben 73 KK PO 1 yactbio 5
ctatbn 72 XK PO, cogepxawien TpeboBaHne o cobnogeHnn y4eTHOM HopMbl obLlen
Nnowaan Ha KaXkaoro BcensioLwerocs B pesynbtate obMeHa YneHa ceMbM.

OTKka3 HanmopaTens B Aade cornacusi Ha 0OMeH XUMbiMM NMOMELLEHUAMN MOXET
ObITb OCNOPEH HaHMMAaTENeM 1 YrieHamMu ero ceMbu B cyaebHOM nopsiake no npasunam
NCKOBOro Npon3BOACTBa.

Mo npaBunam MCKOBOro NPOM3BOACTBA paccMaTpUBAOTCA M pas3peLlarTcsl Takke
gena no umckam npoXmBarLMX COBMECTHO C HaHMMaTENnem 4reHOB ero CemMbu O
NPUHYAUTENBHOM OBOMEHe XMNoro nomelleHnsa (4actb 3 cratbn 72 XK P®), ecnu
MeXxay HaHuMaTenem u YrieHaMmu ero CeMbu He JOCTUMHYTO cornaweHne o6 obmeHe.

Mpn aTOoM nog 3acnyXuBawLMMU BHUMaHUA AOBOJAMW U WHTepecamu nuu,
NPOXMBAKLLMX B OOMEHMBAEMOM XUSIOM MOMELLEHUN, KOTOPbIE OOSMKHbI YYMUTbIBATLCS
CyoOM MpU paspelleHnn OaHHbIX gen, cnegyeTt NnoHMMaTb Hannume ob6CToATenbCTB,
NPenaTCTBYIOWNX UM B CUITy BO3pacTa, COCTOSIHUSA 300pOBbs, MecTa paboThl, y4eldbl 1
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T.M. NONb30BaTbCsA NPeaoCTaBnseMbiM B Nopsiake obmMeHa XunbiM nomelleHnem. Ecnv
crnop 06 obMeHe BO3HUK MexXAay ObIBLUMMUK YrleHaMn CeMbW, 3aHMMaKLWMMN OTAENbHYO
KBapTUpPY, Hecorrnacue OAHOr0 WM HECKONbKUX W3 HUX MepeexaTtb B KUoe
nomMeLLeHne, pacrosnoXxXeHHoe B KOMMYHasnbHOMW KBapTupe, caMo No cebe He aBndeTcs
OCHOBaHMEeM AN oTKasa B Y[OBMETBOPEHUM UCKa, MOCKOSbKY Mpu pacnage cembM,
noenekwemM HeobxoauMoCcTb 0bMeHa, AaHHble nuua (PakTUYeCcKn yxxe He Monb3yTcs
OTAEeNbHOWN KBapTUPOW.

35. Cyaam HeobxogMmo nMeTb B BUAY, YTO pacTopXXeHWe AoroBopa CoumanbHOro
HanMMa XWSIoro MOMELLEHUS W BbICESIEHME W3 Hero rpaxgaH no TpeboBaHUo
HaMMmogaTens WM OpraHoB rOCyJapCTBEHHOW BRacTM UM OpraHoB  MECTHOro
camoynpaBsneHusi, Kak criegyeT u3 nonoxeHnn vyactn 4 ctatbn 3 KK P®, BO3MOXHbI
NULWb MO ycTaHoBMeHHbIM B XXunuwHom kogekce Poccunckon ®egepaumm 0CHOBaHUAM
n nopsigke (ctatbn 29, 83, 85 - 91 XKK P®).

MpumeHeHne nonoxeHun [paxgaHckoro kogekca Poccurckon Pegepauum K
OTHOLLEHMSIM MO PaCTOPXEHUIO U NPEKpPALLLEHNIO AOroBopa CoumanbHOro HanMma ncxogs
n3 cogepxaHus nyHkta 3 ctaten 672 'K PO He gonyckaeTcs.

36. lpyM NPUHATUM WUCKOBOrO 3asiBfIEHWsI O BbICEMEHUN [paXgaH W3 >XWMoro
nomMeLLeHnNs, 3aHUMMaemMoro M1 No SOroBopy CouManbHOro HammMma, ¢ NnpeaocTaBneHnem
apyroro 6naroyctpoeHHoro xwunoro nomeweHus (ctates 85 XKK P®) wmnu pgpyroro
xunoro nomeweHns (ctatba 90 KK P®) no goroBopam coumanbHOro Hamma cygbs
AOJTKEH NPOBEPUTL, YKa3aHO N B 3asBNIEHMM KOHKPETHOE 1 CBODOAHOE OT npas Apyrux
NN, XKUIoe NoMeLLeHne, B KOTopoe MOryT ObITb BbiceneHbl rpaxaaHe. [pu oTcyTcTBMM
Takoro ykasaHusa cyabsi B cooTeBeTcTBUM co cTtatben 136 [TIK P® BbiHOCUT
onpeaeneHve o6 octaBneHun 3asBrieHnss 6e3 OBWXEHUS, O YeM u3BellaeT ucTua, u
npefocTaBnseT eMy pasyMHbl CPOK ANA UCMpaBfeHus HegoctaTka 3asiereHus. B
cnyyae HeucnosiHeHns TpeboBaHWA Ccyabu 3asiBiEeHWE CYMTaAeTCA HeMNogaHHbIM U
BO3BpalLlaeTcs UCTLy.

37. Mo penam o BbiCENeHUM rpaxgaH B Apyroe ©OnaroyCTpoeHHOe >Xuroe
nomMeLLeHne nNo OCHOBaHMAM, NPegyCMOTPEHHbIM cTaTbsMn 86 - 88 XKK PD, 1o ecTb B
CBS13M C HEBO3MOXHOCTbBIO MCMOMb30BaHMWS XXUNOro NOMELLEHUS Mo Ha3Ha4vyeHuto (4om, B
KOTOPOM HaxoAUTCS KUIoe noMeLLeHne, TMOANEXUT CHOCY; XUIoe noMeLleHne
nognexuT nepeBody B HEXWUoe TMOMEeLWeHMe; >XUIoe noMeLweHne npusHaHo
HenpuUrogHblM ANA NPOXMBaHUSA; B peaynbTaTe PEeKOHCTPYKUUM WKW KanuTanbHOro
PEMOHTa XWUNOro OoMa Xuioe MNOMeLleHNEe He COXpPaHAeTCs WM YMeHbLuaeTcs, B
pesynbTtate 4ero rpaxgaHe MoOryT ObiTb MpU3HaHbl HYXOAKLWUMUCA B KUMbIX
nomewieHnax (ctatba 51 KK P®), unu yBennumBaeTtcs, B pesynbTate yero obuias
nnowaab XUrioro NoMeLLeHnsa Ha o4HOro YfieHa CeMbU CyLEeCTBEHHO NPEBLICUT HOPMY
npegoctaBneHna (ctatbs 50 XK P®), cygam HagnexuTt y4duTbiBaTb, 4TO
npefocTaBnsieMoe rpaxgaHam Mo [JOroBopy coumarbHOro Hamma gpyroe xunoe
nomMelleHne AOMMKHO oTBevaTb TpeboBaHusM ctaTbn 89 XKK P®: oHO AomKHO ObITb
OnaroyCTpoeHHbIM MNPUMEHUTENBHO K YCMOBUSAM COOTBETCTBYHOLLENO HaceneHHoro
NyHKTa, pPaBHO3HA4YHbLIM MO obuwen nnowagn paHee 3aHMMaeMoMy XUITOMY
noMeLLeHno, oTBeYaTb YCTAHOBMEHHbIM TPeOOBaHMSAM N HAXOOUTbCS B YepTe AaHHOro
HaceneHHoro nyHkTa. Ecnn HaHMMaTenb U YnNeHbl ero ceMbU 3aHMMarnu KBapTupy unm
KOMHaTy (KOMHaTbl) B KOMMYHanbHOW KBapTMpe, UM NpeaoCcTaBrseTCca KBapTvpa Unu
Xnrnoe nomelleHne, CocTosLee N3 TOro e Yncrna KOMHaT, B KOMMYHanbHOW KBapTupe.

Cyny cnepyet npoBepuTb, OTBeYaeT M nNpefdocTaBnsieMoe BblCENsieMbiM
rpakgaHam >KuUroe nomelleHMe YPOBHIO ©OnaroyCTpOEHHOCTU KUMbIX MOMELLEHUI
NPUMEHUTESIBHO K YCITOBUSIM AAHHOIO HacCesIeHHOro MyHKTa, NpUHUMasi BO BHMMaHue
npexae BCEero yposeHb 61aroyCcTpOEHHOCTU XUMbIX MOMELLEHUA roCyaAapCTBEHHOIO U
MYHULMNANbHOIO >XUMULWLHBLIX (POHOOB B 3TOM HAcCeNleHHOM TMyHKTe, He 6yayT nu
yXyAWeHbl KUMULWWHbIE YCINOBUSA BbICENSEMbIX B Hero rpaxgaH. [lpy aTom
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HebnaroyCTPOEeHHOCTb XUMOr0 MOMELLEHUS, N3 KOTOPOro BbICENSAETCH rpaxaaHuH, U
(Mnn) oTcyTCcTBME B HEM KOMMYHasbHbIX YOOOCTB He SBNSAKOTCA OCHOBaHWEM AJis
npefoCTaBIEHUST €MY XXUITOro NMOMELLEHUs, He oTBevaroLero TpeboBaHuam ctatbn 89
KK Po.

Heobxoanmo yuuTbiBaTh, YTO obLwwme TpeboBaHUsS K BnaroyCTPOEHHOCTU XKUIOoro
nomMewieHna onpegeneHsl B [1ONOXeHMM O NPU3HAHUM  MOMELLEHUSA  XUMbIM
noMeLleHneM,  XWMNOro  MNOMELEeHUS  HENpUrogHbIM  ANs NPOXMBaHUSA U
MHOFOKBapTUPHOrO AOMa aBapUWHbIM W MNOASNIEXalMM CHOCY WS PEKOHCTPYKLUWU,
yTBepxaeHHoMm [loctaHoBneHuem [lpaButenbctBa Poccuickon degepaumm ot 28
aHBapsi 2006 r. N 47. 3tn TpeboBaHUsA HOCAT 06A3aTeNbHbLIN XapakTep U He MOoryT BbITb
CHWXeHbl cybbekTamu Poccuinckon degepaumm n MyHuLmnansHbiMn obpasoBaHuUsMI.

Cynam HeobxoauMo Takke MMeTb B BUAY, YTO MPU BbICENEHUN rpaxaaH U3 XUIblX
noMeLLeHNn No OCHOBAHWUAM, MepeyucrnieHHbIM B cTtaTbsax 86 - 88 XKK P®, gpyroe
OnaroyCTpoeHHoe Xunoe rMOMeLleHne no  [OroBopy  coumanbHOro  Hamma,
paBHO3Ha4yHoe Mo ob6wen nnowaan paHee 3aHMMaeMoMmy, npenocTaBnseTcs
rpaxgaHam He B CBSA3W C  YhydlWEHWEM >KUMULLHBIX YCIOBUMK, a MNOTOMY WHblE
obcToaTenbcTBa (HasBaHHble, Hanpumep, B Yactn 5 ctatbn 57, ctatbe 58 KK PO),
yuuTbiBaeMble NpU NpPeaoCcTaBfiEHUN XUMbIX MOMELLEHUN rpaxgaHam, COCTOSALWNM Ha
ydyeTe B KayeCTBe HYXOAKLWUXCA B XKUMNbIX MOMELWEHUsX, BO BHUMaHWE He
npuHumMatoTcs. Npu aToM rpaxgaHe, KOTOpbIM B CBS3M C BblCENIEHMEM NpeaoCTaBeHo
Apyroe paBHO3HAYHOE >XMUIOe MOMELLEeHMEe, COXPaHSAKT NpPaBO COCTOATb Ha yyeTe B
KayecTBe HYXOAKLMXCA B XUMbIX MOMELLEHUSIX, eCrnn A9 HUX He OoTnasiM OCHOBaHus
COCTOSATb Ha TakoM y4yeTe (cTaTba 55 KK PO).

Mpn yOoBneTBOpeHMM CyOOM MCKa O BbICENEHUU TrpaxgaHuHa U3 XKUNoro
noMeLleHnsa Mo OCHOBaHWUAM, NpPedyCMOTPeHHbIM cTaTbamu 86 - 88 KK PO, B
Pe3onTUBHON 4YacTU pelleHna cyda AOMKHO  OblTb  yKa3aHO  KOHKpeTHoe
OnaroyCTpoeHHoe Xuroe nomelleHve, npefocTtaBnseMoe no AOroBopy couunanbHOro
HanMa BbICENseMOMY rpaKaaHuHy.

38. [lpn paccMoTpeHMn wucka HauMmogaTens O pacTOpXeHuu [orosopa
coumnanbHOro Hamma XXusioro NOMeLLEeHUsT U BbICENTIEHUN HAHUMATENS U MPOXNBAKOLLMNX
COBMECTHO C HUM YSIEHOB €ro CeMbM C NPeaoCTaBfeHNeM LPYroro XUnoro nomMmeLeHus
no A0roBopy coumanbHOro Havma B CBSI3W C HEBHECEHMEM UMW nnaTtbl 3a Xunoe
nomMelleHne Wn KOMMYHasnbHble YCNyrm B TedyeHue Oonee wectn MecsueB 06e3
yBaXuUTenbHbIX NpUYnH (NyHKT 1 4vactu 4 crtaten 83, ctatba 90 XK P®) cyay
HeobX04MMO YCTaHOBUTb, NO KakUM MPUYMHAM U B TE€YEeHMEe KakKoro nepmoga BpeEMEHMU
HaHMMaTeNeM 1 YrieHamu ero ceMbM (A4eecnoCobHbLIMU UM OrpaHUYEeHHbIMU CYO0M B
AeecrnocobHOCTN) He MCNoSHANacb 06s3aHHOCTb MO Onnarte XUIIOro MoMeLLeHNs n
KOMMYHarnbHbIX YCRyr.

Paspeluas ykasaHHbIM criop, cygam criegyeT UCXoauTb U3 TOro, YTOo, MO CMbICAY
nyHkta 1 yactm 4 crtatbnm 83 u ctatbn 90 KK P®, obcTtosaTensCTBOM, UMEKLUM
topuanyeckoe 3HavyeHue, SBMseTCAa HEBHECEHWE HaHMMaTeneM U YrneHamu ero ceMbu
Ha3BaHHbIX NnaTexen HenpepbiBHO Bonee Yem LWeCcTb MecsALeB noapsaa.

K yBaXxuTenbHbIM NpUYMHaM HEBHECEHUS HaHUMaTenem W 4YfieHamu ero cembu
nnaTbl 3a XWUroe nomMeLleHne 1 KOMMyHarsnbHble yCryri cygom MoryT 6biTb, Hanpuvep,
OTHECEHbI: ANUTeNbHble 3a4epXKU BbinNnatbl 3apaboTHOM MnaTbl, NEHCUW; TshKenoe
MaTtepuasnbHoe MofoXeHne HaHUMaTena U 4eecrnocobHbIX YIEHOB €ro CEMbM B CBSA3M C
yTpaton wumMuM paboTbl W HEBO3MOXHOCTbK TPYAOYCTPOMCTBA, HECMOTpS Ha
npegnpvHuMaemMble MMM Mepbl; 60ne3Hb HaHumaTtena u (MNKu) YreHOB ero CembM;
Hanuyue B CoCTaBe CEMbW MHBANMWAOB, HECOBEPLUEHHONETHNX AeTEN U Ap.

3adaBneHHbIN UCK He MOXeT ObITb YAOBNETBOPEH, €CNu cya NpuaeT K BbiBoagy 06
YBaXXUTEMbHOCTU MPUYMH HEBHECEHUS MnaTbl HAHUMATENEM U YfieHaMu ero cemMbu 3a
Xnroe nomelleHne n KOMMyHarbHble yCryrn 6onee 4em WecTb MecsueB Noapsa.
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B pesontoTMBHOM 4YacTu pelleHns cyfda O pacTOpXeHWW OoroBopa coumanbHOro
HanMa W BbICENIEHMM HaHUMaTenss W YNEeHOB €ero CeMbW MO0 OCHOBaHWIO,
npegycMmoTpeHHoMy ctaTben 90 XKK P®, OomkHO ObiTb YkaszaHO KOHKpeTHOe apyroe
Xunoe nomelleHwe, npegoctaBnseMoe No  OOroBopy  cCouuaribHOro  Hamma
BbICENAEMbIM HAHUMAaTENMIO U YrieHaM ero CeMbM.

MNMpepocTaBnaemoe Opyroe >Xuroe noMeLleHne OOMKHO OblTb M30NMPOBaHHbLIM,
NPUrogHbIM N9 NOCTOSIHHOrO npoXuBaHusa (4actb 2 crtatbn 15 XK P®), GbiTb no
pasmepy He MeHee LLecTu KBagpaTHbIX METPOB XWUMOW NfoLwaan Ha OAHOro YerioBeka
(ctatbm 90 n 105 XKK P®), pacnonaratbCs B TOM e HacesIeHHOM MyHKTe U OTHOCUTbLCS
K XUNULHOMY OOHAY CoLMarnbHOrO NCNONb30BaHUS.

39. B cooteBetctBMM C Yactbio 1 ctatbn 91 KK P® HaHumatenb n (unu)
NpoOXmnBarLLMe COBMECTHO C HUM YfeHbl ero ceMbu MOryT ObiTb BblCENEHbI U3 XXUIOro
nomelleHns no TpeboBaHUIO HammogaTens WnNu Apyrux 3auHTepecoBaHHbIX IvL B
cynebHom nopsiake 6e3 npefocTaBneHust APYroro XWUnoro nomeLLeHns B criyqasx, ecnm
OHW UCMNONb3YIOT XUIOe NOMELLEHNE He MO Ha3HaYeHUIo, CUCTEMaTUYECKN HapyLLaloT
npaBa N 3aKOHHbIE MHTEpechl coceaen Unn Becxo3saNCTBEHHO obpallaTCa C XUrbiM
nomeLLeHnem, Jonyckasi ero paspyLueHue.

K sanHTepecoBaHHbIM nuuam, MMeLWmMM NpaBo obpaTntbes B cya ¢ TpeboBaHnem
O BbICEMEHMM HaHMMaTens >XWUIoro MnoMeweHns u (UnM) YrNeHoB ero cemMmbu, B
YKa3aHHbIX Criy4asix OTHOCATCA nuvua, YbM npaBa HapyLawTCs HernpaBoOMEpHbIMU
AENCTBUAMN HaHUMaTeNA 1 (MNKU) NPOXMBAKLLMX COBMECTHO C HUM YNEHOB €ro CeMbMu
(Hanpumep, coceam No 4OMY, KOMMYHarnbHOW KBapTUpeE).

O6patntbCs B ¢y C UCKOM O BbICENIEHUN HaHUMaTens u (Unn) YrneHoB ero cemMbu
BrpaBe TaKke opraHbl rocygapCTBEHHOW XWUMULLHOW WHCNEeKuuKn, OcCyLlecTBnsaoLmne
KOHTPOMb 3a WCMNOMb30OBaHMEM XUMULWHOro ¢oHaa, cobnogeHneMm  npasun
NOJSIb30BaHUS XUbIMU MOMELLLEHUSIMM.

Paspelwasa gena o BbiCenieHUN HaHUMaTens 1 (Unu) NPOXUBAKLLMX COBMECTHO C
HUM YIIEHOB €ro CeMbM U3 XUNOro nomelleHns 6e3 npegoctaBneHnsa Opyroro Xurnoro
noMeLLeHNsa N0 OCHOBAHUAM, MpeaycMOTpeHHbIM YacTbio 1 ctatbn 91 XK PO, cyabl
OOIMKHbI  UCXOAUTb M3 TOro, YTO TaKoe BbICENEeHWe 4ABMSETCH KpanHen Mepou
OTBETCTBEHHOCTU W BO3MOXHO IULWb MpU YCTAHOBNEHUN (pakTa cUCTeMaTUYHOCTU
NPOTUBOMNPAaBHbLIX BUHOBHbLIX AENCTBUMA CO CTOPOHbI HaHUMaTensa n (MnNu) YreHoB ero
CeMbM, KOTOpble, HECMOTps Ha npegynpexgeHuwe Haumogatensa B nwobon dopme
(yCTHOWM MNK MUCbMEHHOM) O HEOBXOAMMOCTU YCTPAHUTL AONYLEHHbIE HAPYLUEHUs, 3TH
HapyLLIEHNSA He YCTPaHUNW.

Moa wvcnonb3oBaHWEM XWUMOTO MNOMELEHUS He MO Ha3Ha4YeHWo ucxogsa U3
nonoxeHun yacten 1 - 3 ctaton 17 XK P® crneagyeT noHMMaTb MCNOMb30BaHME XUIOro
NnoMeLleHNs He Ana NPOXMBaHUS rpaxaaH, a And WHbIX uenen (Hanpumep,
nucnonb3oBaHve ero Ansg  odUCOB, CKNagoB, pasMeLlleHUss  NPOMbILUSEHHbIX
NPOU3BOACTB, COAEPXaHWA U pasBedeHUs >KMBOTHbIX), TO eCTb aKkTU4eckoe
npeBpaLleHne >XUMoro rmnomMelleHms B Hexwunoe. B 1o xe Bpemsa Heobxooumo
yuuTbIBaTh, YTO 3aKOHOM (4acTb 2 ctatbu 17 XXK P®) gonyckaetca ucnonb3oBaHue
XWUNOro noMeLeHns ana  OCywecTBreHns npodeccuoHanbHOW — AesiTenbHOCTU
(Hanpumep, Hay4yHOW, TBOPYECKOW, afBOKATCKOM W Op.) WM  MHOMBUAYanbHOMU
npeanpuHUMaTenbLCKON AeATenbHOCTU 0e3 nepeBoda €ro B HeXWnoe rpaxgaHamu,
NPOXMBAKOLWMMN B HEM Ha 3aKOHHbIX OCHOBaHMAX (B TOM 4ucrne no [OoroBopy
coumanbHOro Harma), HO Mpu YCrOBUKM, YTO 3TO HEe HapyllaeT npaBa W 3aKOHHble
WMHTEepecChl ApYrnx rpaxaaH, a takke TpeboBaHus, KOTOPbIM JOMMKHO OTBEeYaTb Xuroe
nomeLleHune (noxapHon 6e3onacHOCTU, CaHUTapPHO-TUTMEHNYECKNE 1 ap.).

K cuctematnyeckoMy HapyweHWo rMpaB W  3aKOHHbIX WHTEpPecoB cocedeu
HaHUMaTenem n (UnNu) YneHamm ero cemMbu C y4eTOM MOMOXEHUN YacTn 2 ctatbn 1 un
yactm 4 crtatbm 17 XK PO cnegyeTr OTHECTM MX HeEOOHOKpaTHble, MOCTOSIHHO
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noBTOpAOLWMECS AENCTBUSA MO MOSb30BAHUIO XWUITbIM NMomMelleHnem 6e3 cobnogeHus
npaB M 3aKOHHbIX WHTEPECOB MPOXMBAKOLWMX B 3TOM XUIIOM MOMELLEHUN UK AOME
rpaxgaH, ©0e3 cobniogeHns TpeboBaHM nNoXxapHouW 6e3onacHOCTN, CaHUTapHO-
TMIIMEHNYECKNX, IKOMOTMMYECKMX U WHbIX TpeboBaHMW 3akoHOOATENbCTBA, MNpaBur
NoSib30BaHUS  XWMbIMK  MOMELLEHUAMU  (Hanpumep, NPOChyLlIMBaHME  MY3bIKK,
Ncrnonb3oBaHWe Tenesusopa, urpa Ha MysblkalibHbIX MHCTPYMEHTaX B HOYHOE BpeMS C
npesbILWEHNEM [OMYCTUMOW TPOMKOCTW; MPOU3BOACTBO PEMOHTHbLIX, CTPOUTESIbHbIX
paboT MNN WHbIX OENCTBUW, MOBIEKWMX HapyweHue MOKOSA rpaxgaH U TUWWHBI B
HOYHOE BpeMS; HapyLleHne nNpaBun cogep’kaHusi JOMaLLHNX XUBOTHbIX; COBEPLUEHNE B
OTHOLLEHMM coceen XyNMraHCKnx 4encTBum u ap.).

Ecnu Takue genctems coBepllaroTCcsl ObIBLUMM YNIEHOM CEMbW HaHMMaTens, To,
NMOCKOSMbKY OH W HaHWMmaTesnb, a TakKe YneHbl ero cemMbW, NPoXuBawLlMe B OAHOM
XNIOM nomeLLeHnn, hakTUYECKU CTaHOBATCSA MO OTHOLLEHUIO APYr K ApYry coceasmu,
3anHTEepecoBaHHble NnuUa BnpaBe obpaTuTbecs ¢ TpeboBaHMeEM O BbiCENEHUN ObIBLLETO
yfieHa CeMbW HaHMMAaTENs U3 XWMOro rnomMelleHns ©e3 npefocTaBfieHUs OpYroro
YKUNOro nomeLlleHmsa Ha ocHoBaHuu Yactn 1 ctatbn 91 XK PO.

Mog cuctematnyeckum 6ecxo3siMCTBEHHbIM ODpaLleHNEM C XUMbIM MOMELLEHNEM,
BeOyLMM K ero paspylleHuto, crnegyeT NOHMMaTb LerneHanpaBfieHHble MOCTOSIHHOro
Xapakrtepa AeNCcTBUS HaHUMaTensa u (Unn) YNeHOB ero ceMbM, BieKyLLME NOBpeEXOeHNE
nMBo YHUYTOXEHUE CTPYKTYPHbIX 3NIEMEHTOB KBapTUpbl (OKOH, ABEpen, nona, CTEH,
CaHUTapHO-TEXHUYECKOro obopyaoBaHMa U T.0.).

MpuHMMas BO BHMUMaHWe, YTO HanMogaTenb BrpaBe Ha3HauYuTb HaHUMAaTen wu
4yfieHaM ero cemMbu pasyMHbIA CPOK AN YCTPaAHEeHUs1 OOMYLLEHHOro UX OEeACTBUAMMU
paspyLleHns Xnnoro nomelleHns (4actb 1 ctaten 91 XK P®), cyay npmn paccmMoTpeHum
gena o BbiCEMeHUM HeobxoauMoO MpPOBEPUTb, HasHavanca nu TakonW CpoK
HarvmogaTenem u ObiNn NN NPeanNPUHATbHI HAHUMaTENeM U YfieHaMU ero CeEMbU Kakue-
nmbo Mepbl ANs YCTpPaHEeHUs 3TUX HapylleHUn (MpUBEAEHUSA XUITOro MOMELLEHUs B
COCTOSIHME, NPUroaHoe AN NOCTOSIHHOIO NMPOXMBaHWUS).

40. Tlo penam O BbICENEHUN U3 XKWMNOTO MOMELLEHUS TrpaxaaH, HULEHHbIX
poauTenbCckux npas, 6e3 npegocTtaBneHns UM OPYroro XMroro nomewieHmns (Yactb 2
ctratbn 91 XK P®) HeobxoaMmo vMmeTb B BUAY, YTO MCK O BbICENEHUN MOANEXMUT
yOOBMETBOPEHMIO, €Cnn B Xo4e cyaebHoro pasdbupatenbctBa cyq NpuAeT K BbiBOOY O
HEBO3MOXXHOCTU COBMECTHOIO MPOXMBAHUSA 3TUX rpakgaH C AeTbMW, B OTHOLLUEHWUU
KOTOPbIX OHU NULLEHBI POANTENBCKNX MpaB.

C KWCKOM O BbICEMEHUM U3 XKUMOMO MNOMELLUEHNUS poauTenen, JULEHHbIX
poOaAMTENBLCKUX MNpaB, MOrytT obpaTUTbCA OpraHbl OMEKNM U MNONeYUTerNbCTBa, OMNEKyH
(noneunTens) MnNu NpueMHbIN poauTenb pebeHka, NPOKypop, a Takke poauTenb, He
NULWEHHbIN POANTENBCKNX MpaB.

Haewm crieyuarnu3upo8aHHbIX XKUJIbIX rnomeuweHuu

41. MNpn npumeHeHnn nonoxeHunn XXunuwHoro kogekca Poccurickon ®egepaumm o
AOroBope Harma crneumanuamMpoBaHHbIX KUSbIX MOMELWEHUA CcyaaM  Haanexur
yunTbiBaTb cnegyoulee:

a) K cneumannampoBaHHbIM XUIbIM MOMELLEHUAM, KOTOpble MOryT OblTb OO bEKTOM
A0roBopa Hanma, OTHOCATCA: Cry>XeOHble Xusble NOMELLEHUS, XUMble MOMELLEeHUs B
OOLLEXNTURAX, XKUNble NMOMELLEHNST MaHEBPEHHOro (hoHaa, Xunble nomelleHus dpoHaa
AJ151 BPEMEHHOIO NOCENEHNs BbIHYXOEHHbIX NepeceneHues, Xurble nomeweHns oHaa
AnNsi BPEMEHHOro MOCeNneHns nuu, NPU3HaHHbIX OeXeHuaMu, Xuible MOMELLEHUS B
AOMax CUCTEMbI coumanbHOro obcnyxmBaHus rpaxaaH.

B kadecTBe cneumannanpoBaHHbIX XWUIbIX MOMELLEHUA WCMOMb3YHTCHA XuUmble
noMeLLeHNa rocyaapCTBEHHOIO M MYHUUMNANbHOMO XUMULWHBLIX OHAOB (YacTb 2
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ctatbn 92 XK P®). NcuyepnbiBawowmin nepeyeHb, HasHavyeHne cneumannanpoBaHHbIX
XUIbIX NOMELLEHUN N KaTeropum rpaxaaH, aAns BPEMEHHOro NPOXUBaHUS KOTOPbIX OHU
npegHasHa4veHbl, onpegenexbl ctatbsamm 92 - 98 XKK PO,

Mcnonb3oBaHue XuUNoro noMeLLleHnsa B KayecTBe CheumnanmsavpoBaHHOMO XUIoro
NoMeLLEHNS, 3a UCKINIOYEHNEM CIyvaeB, NpeayCMOTPEHHbIX doeepasibHbIMU 3aKOHaMM,
AOMNyCcKaeTCs TOMbKO MOCIe OTHECEHUs ero K crneumnanmavMpoBaHHOMY >KUAULLHOMY
oHAY pelleHneM opraHa, OCYLLeCTBMAKLWEro ynpaBfieHne rocygapCTBEHHbIM WUIn
MYHULMNANbHBIM XUULWHBIM (POHAOM, B COOTBETCTBUMN C YCTAHOBMEHHbLIM NOPSAKOM U
TpeboBaHuamun (4actb 2 ctatb 90 KK PO®), koTopble B HacTosee Bpems
onpegeneHsl MpaBMnamMmM OTHECEHUS XUIMOro MNOMELLEHUA K chneunanmsanpoBaHHOMY
XunuwHomy doHay, yTBepxaeHHbiMu [loctaHoBneHuem [paButensctBa Poccuinckon
depepaumm ot 26 aHBaps 2006 r. N 42.

Bonpoc o TOM, 4BnNSieTCS N1 KOHKPETHOE  Xunoe  nomelleHue
cneunanmsanpoBaHHbiM (B 4aCTHOCTU, CRYXeOHbIM, oOLWexuTnem, Xunbem Ons
BPEMEHHOIO MOCENEHUs BbIHYXOEHHbIX MNepeceneHues Wnu nuy, MNpU3HAHHbIX
OexeHuamu), pewaeTcs, B cuny cratbn 5 BBOAHOro 3akoHa, MCXOAs U3 MOJIOXKEHUN
3aKoHo4aTeNbCTBa, AENCTBOBAaBLUEr0O Ha MOMEHT MpedocTaBfeHns OaHHOMO >KUIoro
NoMeLLEHNS;

0) nocne 1 mapta 2005 roga OCHOBaHMEM 3akflOYEHUs [OroBopa Hauma
KOHKPETHOro  CneunanmsanpoBaHHOIO XWMOro0 MNOMELLEHUS, Jdalowero npasBo Ha
BCENeHne 1 NPoXnBaHMe B XUITOM NOMeELLEHUN, 9BNAeTCs, cornacHo ctatbe 99 XK PO,
peleHne coBCTBEHHMKA TaKOro XMUMoro noMeLLeHnsa unn encTByroLwero oT ero UMeHu
YNOSIHOMOYEHHOrO OpraHa rocygapCTBEHHOW BfacTM WU YNOSAHOMOYEHHOro opraHa
MECTHOro camoynpasfneHuss nnMbo MHOro YMNoSIHOMOYEHHOro UM nuua (Hanpumep,
aAMUHUCTPALMM TOCYOapPCTBEHHOIO YHUTAPHOIO NpeanpusaTusl, rocyaapcTBEHHOMo unm
MYHULMNANbHOrO yypexaeHusl) 0 npeaocTaBneHnn rpaxgaHvHy, He obecrneyeHHoMy
XnnbiM nomMeLleHnem B COOTBETCTBYHOLLEM HaceneHHoMm nyHKTE,
cneunanmsnMpoBaHHOrO  XWMOro  MOMeLLleHus.  TunoBble  OOroBOpbl  Hamma
cneunanmsanpoBaHHbIX  XKUMbIX  NOMELLEHUA  YyTBEPXOEHbI MocTaHoBRNEHMEM
MpaButensctBa Poccuickon ®eagepaumm ot 26 sHeapsa 2006 r. N 42.

B TO e BpemMsi HeobxoAMMO MMeTb B BMAY, YTO NO AeUCTByOWeMY Ao 1 mapTa
2005 roga 3akoHoOOaTenbCTBY OCHOBaHWEM AN BcefneHust B cryxebHoe xunoe
nomMeLLeHne 1 3aKniYeHna 4oroBopa HammMma Cry>keBbHOro XXuMnoro NoOMeLLLEHNSA ABAncA
ycTaHoBneHHon ¢opmbl opaep (ctatbn 47, 105 KK PCOCP), a ocHoBaHueM Ons
BCENeHns B obLEeXMTME - OpAep Ha 3aHATUE MO HaMMYy XUIOW Nowaan B obLexmTnm
no yctaHosnieHHon popme (ctatbs 109 KK PCOCP);

B) HapyweHune TpeboBaHun XunuuwHoro kogekca Poccuiickon ®Pepepaunmn wm
[MpaBnn OTHECEHUSA XUIOro MOMELLEHUS K crneumanm3amMpoBaHHOMY XUNMULHOMY hOoHAY
npu MNPUHATUM pPeLIeHUss O NpPefoCTaBfEHUN rpaxdaHWHy cneumann3npoBaHHOro
XWUIOro NoOMeLLEHNS C Y4eTOM NOMOXeHUN nyHkTa 2 yactn 3 ctatbmn 11 XK PO n yactn
2 ctatb 99 XK P® MOXeT CnyXmTb OCHOBaHMEM NS npeabsBrieHns B cyaebHom
nopsigke 3amHTepecoBaHHbIMU nvuamMu TpeboBaHUS O NPU3HAHUKM 3TOrO peLLeHud, a
TaKKe 3aKkf4YeHHOro Ha ero OCHOBaHWW [OroBopa Hamma creunanm3aMpoBaHHOIo
XWUoro nomeLleHna HeaencTBUTENbHBIMU W BbICENEHUM MNPOXMBAKOLWNX B XUIOM
nomMeLLeHnn nuu.

TpeboBaHust O MPU3HAHUN HeOeUCTBUTESbHbIMU pPeLUeHUs O MNpefocTaBreHUN
rpakgaHwHy CcneunanmanpoBaHHOIO >KUMAOMO MOMELLEHUS W 3aKIOYEeHHOro Ha ero
OCHOBaHWW A0roBopa Harma chneunanmsanpoBaHHOMO XMUMOro MOMELLEHUS noanexar
paspeLLeHnIo ucxoaa n3 aHanornm 3akoHa (4actb 1 ctatbmn 7 KK P®) npyMeHUTenbLHO K
npasusiiam, yctaHoBfeHHbIM ctatben 168 K PO, 0 HegenCTBUTENBHOCTU COENKU, He
COOTBETCTBYHIOLLEN 3AKOHY UM UHLIM NPAaBOBbIM akTaMm, a Takke NyHKToMm 1 ctaTtbn 181
K P®, npeagycmaTpumBaloWLnMM TPEXTOANYHbBIA CPOK MCKOBOW AaBHOCTM no TpeboBaHmto
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O MNPUMEHEHUN MOCreAcTBUA HeOeNCTBUTENBbHOCTU HUYTOXHOM CAENKWU, TeyeHue
KOTOPOro Ha4YMHaeTCHa CO OHS, Korda Hayarnocb UCMOSTHEHME 3TOW COEIKN.

PeweHne o npepgocTtaBneHuu cneunannu3anpoBaHHOIO XWIMOrO MOMELLEHUS U,
COOTBETCTBEHHO, JOroBOp HanMa crneumann3vpoBaHHOIO XXWUMOro MOMELLEHUA MOryT
OblTb NPU3HaHbl HeOeWCTBUTENbHbLIMKU, ecrnu ByadeT YCTaHOBMEHO, YTO HapyLleHbl
TpeboBaHUA, nNpeabsBrsemMble K opme 1 NopsiaKy NPUHATUS YKa3aHHOro peLleHus, a
TaKke ecnm OTCYTCTBYHOT HeoOXoAumble OCHOBaHMA AN 3aKyeHus [aoroesopa
crneuvMann3vpoBaHHOIO  HaWma  XWMoro  rnomelleHus  (Hanpumep,  rpaxgaHuH
npegocTtaBusl He COOTBETCTBYIOLME [OENCTBUTENBHOCTU CBEAEHUS O 3aKIYeHUn
TPYAOBOro OOroBopa WNU Ha3Ha4YeHUUM Ha OOSDKHOCTb, Y rpakgaHuHa MMeeTCcs WHoe
XWnoe nomMeLlleHve B JaHHOM HaceneHHOM MyHKTe, rpaXxgaHuH He OTHECeH 3aKOHOM K
KaTeropusam rpaxgaH, MMerLwmx nNpaBo Ha Nosly4eHne cneunann3npoBaHHOro XUoro
nomMeLeHus);

' K OTHOWEHUAM MO MOMb30BaHU  CneuuanusavpoBaHHbIMU  XUIbIMU
NOMELLEHNAMN, BO3HUKWIMM [0 BBedeHus B geunctBue KWNUWHONO Kogekca
Poccuiickon ®depepaumm, NpUMEHAOTCA C y4eTOM WX ANSAWErocs xapakrepa HOpMbl
KunuwHoro kopgekca Poccunckon  ®defepaumn, 3a  UCKAKOYEHUEM  CRyYaes,
npegycMoTpeHHbIX BBOAHBIM 3akOHOM (cTaTbst 5 BBOAHOro 3akoHa);

[) B JOroBope Havma cneunanu3npoBaHHOIO >XUITOro NMoMeLleHUs ykasbliBaloTCs
YyneHbl ceMbu HaHuMmaTtensa (4actb 6 ctatbn 100 XKK P®). NpuHMMas Bo BHUMaHue, 4To
TMNOBbLIMW JOrOBOPaMMN HanMa Cneumnann3npoBaHHbIX XUMbIX MOMELLEHUA HaHUMATENo
npegocTaBrieHO NpaBo Mosib30BaTbCS XUMbIM MOMELLEHMEM BMECTE C YrieHaMn CEMbM,
OH BrpaBe BCENUTb B 3TO XWNoe MoMeLLeHre ApYyrux nuu B Ka4yecTBe YNIeHOB CBOEW
cembn (Hanpumep, cynpyra, geTten, poautenen) c cobnogeHnem TpeboBaHuN,
ycTaHoBMeHHbIX cTaTtben 70 XKK PO;

€) YfieHbl CeMbV HaHUMaTens cneunanu3MpoBaHHOIO >KUITOro MOMeELLEeHUs, 3a
NCKITFOYEHNEM CNYXXeBHOro XMmnoro NnoMeLLeHns, UMeT paBHble C HAaHMMaTenem npasa
n 0bs3aHHOCTM No goroBopy (4actb 5 ctaTtbn 100, YacTtu 3, 4 ctaTbn 67, ctatbsa 69 XK
P®).

UneHbl cemMby HaHUMmaTens crny>kebHOro >XMMoro NoMeLleHUss B COOTBETCTBUMN C
yacteto 5 ctatbm 100 n vactamum 2 - 4 ctatbu 31 XK PO wumewT paBHoe C
HaHUMaTerneM npaBo MOMIb30BaHUA XUMbIM NOMELLEHNEM, eClN NHOE He YCTaHOBMEHO
cornawleHnemMm mexay HuMu. B cnydae npekpalleHusi ceMerHbIX OTHOLLUEHUN Mexay
HaHUMaTernem CryXebHoro >unoro MnoMeLweHNs W YrNeHOM ero CceMbu npasBo
Nonb30BaHUA CrAYXeOHbIM XUMbIM  MOMeLleHMeM 3a ObiBLUMM  YNIEHOM CeMbM
HaHumaTens, no obwemy npasuny, He coxpaHseTcsa (YacTb 4 ctatbn 31 KK PO).
OpgHako OHO MOXeT ObITb COXpaHeHO 3a ObIBLUMM YfIEHOM CeMbW HaHuMaTens
Cny>xebHOro XWnoro noMeLeHna Nno peleHno cyfa Ha onpedeneHHbIn CPoK Mo
OCHOBaHWAM, NpeaycMoTpeHHbIM YacTbto 4 ctatbn 31 XKK PO.

42. B cooTtBeTcTBUM C YacTbio 1 ctatbn 103 XKK P® B criydasix pactopXeHus nnu
npekpaweHns JoroBopa HarvMma CneumanuanpoBaHHbIX XUIbIX MOMELEHUN rpaxkaaHe
AOIMKHBbI  OCBOOOAUTL KUMble MOMELLEHUS, KOTOpble OHWM 3aHumanu Mo [aHHbIM
poroBopam. B crniyyae oTkasa ocCBOOOAWUTL Takue XWrble MNOMELLEHUS YKasaHHble
rpaxgaHe noanexart BbiCeneHuio B cyaebHom nopsake 6e3 npegoctaBrieHns Opyrux
XWUNbIX MOMELLEHWUN, 33 UCKINIOYEHMEM CrnyyaeB, NPedyCMOTPEHHbIX YacTbio 2 cTaTbu
102 n yacTtbto 2 ctaTtbn 103 KK PO.

B aTomn cBA3M No genam o BbiCENEHUN rpaxagaH u3 cneumanm3ampoBaHHbIX XUNbIX
nomeweHnn (ctatba 103 XK P®) cynam Heobxoanmo umMeTb B BUAY, YTO HE MOryT
OblTb BbICESIEHbl W3 CIAYXEOHbIX >KUMbIX MOMELWEHUA U KUMbIX MNOMELLEHUA B
obwexntnax 6e3 npegocTaBneHUs  OPYrMX  OKUIbIX  MOMELWEeHWA  rpaxaaHe,
nepedncrieHHble B nyHkTax 1 - 4 yactn 2 ctatbn 103 XK PO, npu ycnosuu, 4To OHU He
ABNAIOTCA HAHUMATENAMU XUNbIX MOMELLEHUIA NO AOroBOpaM CoLManbHOro HammMa unu
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4YfieHaMn CeMbW HaHMMaTEenNsl XWUITOro MNOMELLEHUs Mo AOroBopy CouManbHOro Hanma
nmMbo coBCTBEHHUKAMM KUMbIX NOMELLEHUA NN YeHaMu ceMbU COBCTBEHHMKA XKUITOro
NOMELLEHNSA N COCTOAT Ha yYeTe B Ka4eCTBe HYXOAlLMXCSA B XKUMbIX NOMELLEHUSX.

MpepocTtaBnsemMoe rpaxgaHam, BbiCeNsieMbIM U3 CITYy>KeBHOro XUioro noMeLLeHus
UMW OKUMOro MoMeLWeHns B  OBLWeXuTun, Opyroe Xunoe noMeLlleHne [OOSDKHO
HaxoAUTbCS B YepTe COOTBETCTBYIOLLLErO HAaceneHHoro nyHkta (4actb 3 ctatbm 103 XKK
P®), otBeyaTb CaHMTapHbIM U TEXHUYECKUM TpeboBaHusaM (YacTb 2 ctaTbs 15 KK POD)
N, Kak cnegyet u3 cogepxanusa yactm 2 ctatbn 103 KK PP, OTHOCUTLCS K XUNULLHOMY
doHAY coumanbHOro UCMNosnb3oBaHUA. bnaroyCTpoeHHOCTb M pasMmep OpYroro Xumnoro
nomMeLLeHnsa NpaBoBOro 3Ha4YEeHNA HE UMEIOT.

43. Cypam crnegyet yudniTbiBaTb, 4TO cTaTtben 13 BBOAHOrO 3akoHa
npesycMOTPeHbl  AOMOMHUTENbHbIE rapaHTUM AONs  rpaxgad, npoXumBawwmx B
CNYXeEOHbIX KUMbIX MOMELWEHNAX W XKUMbIX MOMELWEHUsSX B  0BWeXnTnax,
npefoCcTaBfieHHbIX UM OO0 BBedeHust B aencteue XKunuuwHoro kogekca Poccuinckon
depgepaumn. B cooTBeTCTBUM C Ha3BaHHOW CTaTbeN yKa3aHHble rpaxgaHe, coctosiue
Ha yyeTe B Ka4yeCTBE HYXOAlOLWUXCA B XUMbIX NOMELLEHUAX, NpedoCTaBnAsieMblIX Mo
AoroBopam coumanbHoro Hamma (4actb 1 ctatben 51 XK P®), unm nmerowme npaso
COCTOSATb Ha AaHHOM y4eTe (4acTb 2 ctatbun 52 XKK P®), He MoryT ObiTb BbICENEeHbl U3
CNYXEOHbIX >KUIbIX MOMELWEHUA U XKUMbIX MNOMELLEeHNn B obwexutuax 6es
npefoCTaBfeHns OPYrUX XWUMbIX MOMELLEHUN, eCnn UX BbICENEHNE He OomnycKanocb
3aKOHOM [0 BBedeHus B gencteue KunuwHoro kogekca Poccunckon depepaumn.
KaTeropuu rpaxgaH, BbiCENSeMbIX U3 CITY>KEOHbIX XUIbIX MOMELLEHUN U OBLLEXUTUN C
npefocTaBfieHMEM OPYroro XuUnoro nomMelleHuns, boinm onpegeneHsl ctatbsamm 108 un
110 XKK PCOCP.

44. B cBA3N C nNpuHATMEM HacTosiwero [MocTaHoBMeHMs Npu3HaTb YyTpaTUBLLMM
cuny nyHkT 13 lNoctaHosneHus MNneHyma BepxosHoro Cyaa Poccunckon depepaumm
oT 24 asrycta 1993 r. N 8 "O HekoTOpbIX BOMpocax NpPUMEHeHus1 cygamm 3akoHa
Poccuinckon depepaummn "O npuBatmsauum xkunuuwHoro doHaa B Poccumnckon
depnepaumn” B pegakumm NoctaHosneHun MNneHyma ot 21 gekabpa 1993 r. N 11 n ot
25 okTabps 1996 r. N 10, C M3MEHEHUsAMW WU OOMNOSIHEHUSMW, BHECEHHbLIMU
MocTaHoBneHnem MNneHyma ot 6 dpespans 2007 r. N 6.

Mpencenatens BepxosHoro Cyaa
Poccuinckon ®egepaunn
B.M.JIEBEJJEB

CekpeTtapb lNneHyma,
cyabsi BepxosHoro Cyaa
Poccuinckon ®egepaunn

B.B.JOPOLLUKOB
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